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PART I - STATEMENT OF THE RESPONDENT’S POSITION
ON THE CROSS-APPEAL

1. On October 20, 2025, the Court issued an order authorizing the Canadian Civil Liberties
Association (CCLA) to file a factum in reply to Mr. Luamba's factum on cross-appeal, which asks
this Court to recognize the existence of a parallel common law power authorizing the traffic stops
in dispute before declaring that power constitutionally invalid. Thus, somewhat unusually, Mr.
Luamba and the Attorney General of Quebec ("AGQ") both argue that such a power exists,
although they disagree on its constitutionality. The CCLA, a full party to this litigation since the
summer of 2021, is of the contrary view, and argues that the Court of Appeal concluded correctly

that such a common law power has never been recognized by this Court.

2. With respect, the theory advanced by the AGQ and the cross-appellant amounts to an assertion
that new common law police powers can be recognized implicitly and in a manner that encroaches
on legislative authority in the complete absence of reasonable necessity. In reality, the Supreme
Court has never applied the Waterfield test to the power in dispute and has never recognized the

existence of such a broad police power as a matter of common law.

3. That said, the CCLA acknowledges that over the past thirty years, some courts across the country
have misinterpreted the Ladouceur, Hufsky, and Dedman decisions to recognize the existence of
a common law power to conduct traffic stops without grounds in circumstances beyond those
envisioned by the program in Dedman. Given that this issue could have serious implications for
the scope of police powers across Canada, the CCLA asks this Court to clarify that the type of
stop at issue in the present appeal has never been authorized at common law, and to guard against
the risk that common law will be invoked to justify discriminatory and arbitrary stops in the

future.

PART IT — QUESTIONS IN ISSUE

4. Mr. Luamba's cross-appeal raises the question of whether there is a common law power allowing

the traffic stops in dispute and, if so, whether that power is constitutional.

5. For the reasons set out below, the CCLA submits that such a power has never been recognized

by this Court and that Mr. Luamba's cross-appeal should be dismissed.



6.

PART III - STATEMENT OF ARGUMENT

The evolution of the power to conduct traffic stops outside the criminal context can be

summarized as follows.

In 1985, the Supreme Court rendered its decision in Dedman. The facts in that case—which
concerned traffic stops at a fixed point as part of a structured program—occurred before the
adoption of the Charter.! At that time, there was no legal provision authorizing the stops in
question.? Applying the test in Waterfield, the majority concluded that the R.1.D.E. program did
not constitute an unreasonable interference with drivers' freedoms, given the objectives of road

safety.’

. In 1988, the Supreme Court rendered its decision in Hufsky. The facts in that case arose

following the adoption of the Charter.* The power in question was to conduct random stops at a
fixed point ("spot checks"). Unlike the R.I.D.E. program at issue in Dedman, this type of check
had several objectives in addition to testing for sobriety.’ The appellant did not rely on the
common law power recognized in Dedman.® Instead, the only legal basis relied upon to justify
the stop was subsection 189a(1) of the Ontario Highway Traffic Act.” The Court did not apply the
Waterfield test. It confirmed that the stops were arbitrary and therefore contrary to section 9 of

the Charter but found them to be justified under section 1.

. In 1990, the Supreme Court rendered its decision in Ladouceur. Unlike the Dedman and

Hufsky cases, the stop in question had been carried out "from a patrolling police vehicle and not

from a fixed point as part of an organized program".® The constitutional issue to be decided

differed from that in Hufsky in that the stop in question was not "part of an organized procedure". '°

1

Dedman v. The Queen, [1985] 2 SCR 2, pp. 23-25, 36 ["Dedman"] ; Procureur général du

Québec c. Luamba, 2024 QCCA 1387, para. 18 ["Appeal Judgment"].

[~ TN BN LY, I N VS I S

Dedman, pp. 30-32.
Dedman, p. 36.

R. v. Hufsky, [1988] 1 S.C.R. 621, pp. 625-626 ["Hufsky"].
R. v. Ladouceur, [1990] 1 SCR 1257, p. 1274 ["Ladouceur"].
Hufsky, p 631.

Hufsky, p. 631; Appeal Judgment, para. 21.

Hufsky, pp. 636-637.

See Appeal Judgment, para. 23, 26 to 32. See also: R. v. McColman, 2023 SCC 8, para. 29.
10 Ladouceur, p. 1271.
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The appellant invoked the power of the police to conduct “completely random stops”!! in an
entirely discretionary manner, without any suspicion that the driver was violating the law. As in
Hufsky, the Court did not apply the Waterfield test, because the only source invoked to justify the
stop was subsection 189a(1) of the Highway Traffic Act — a general legislative provision
authorizing a police officer acting "in the lawful execution of his duties" to require a driver to

stop.'? The Court upheld the constitutionality of the arbitrary detentions at issue under section 1.

10. Six months after the judgment in Ladouceur, the Quebec legislature amended section 636 of
the Highway Safety Code ("H.S.C.") to remove the requirement that an officer stopping a vehicle
have reasonable grounds to believe that an offence under.the H.S.C. had been committed.'?
Parliamentary debates show that this amendment was intended to harmonize the legislative
provision with the Ontario power that had just been validated by the Supreme Court in Ladouceur,

which did not require any grounds. '*

11. In 1994, the Quebec Court of Appeal rendered the Soucisse decision. In this judgment, the
Court of Appeal upheld the constitutionality of the new section 636 H.S.C., basing its decision

entirely on this Court's reasoning in Ladouceur. ">

12. In light of this history, it is clear that the powers challenged in the Hufsky, Ladouceur and

Soucisse cases each had a purely statutory basis.

13. The Waterfield test— now referred to as the "ancillary powers doctrine" — sets out strict criteria
for determining whether a police action restricting an individual's liberty is authorized at common
law. '® This test requires that a police power be "clearly defined" and that the reasonable necessity

test be-applied in an "especially stringent" manner.!” Indeed, the second element of the test is

" Ladouceur, p. 1276.

12 Ladouceur, p. 1278; Hufsky, p. 634.

13 Appeal Judgment, paras. 36, 113.

4 Journal of Debates, Parliamentary Committees, Standing Committee on Planning and
Equipment, Detailed Study of Bill 108 — An Act to amend the Highway Safety Code and other
legislative provisions, December 18, 1990, p. 3731, excerpt cited here: Luamba c. Procureur
geénéral du Québec, 2022 QCCS 3866, footnote 34 ["Trial Judgment"].

SR, v. Soucisse, [1994] R.J.Q. 1546, 1994 CanLlII 5821 (QC CA) ["Soucisse"].

16 Fleming v. Ontario, 2019 SCC 45, para. 43 ["Fleming"]; R. v. Waterfield, [1963] 3 All E.R. 659,
pp- 170-171.

17 Fleming, para. 46, 75.
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“particularly difficult to justify" in cases involving law-abiding individuals, "preventive" powers,

nl18

and exercises of state power that, by their nature, are "evasive of review" ° — in other words,

cases such as this one.

14. Of the decisions cited above, only the Dedman ruling addresses the existence of common law
police powers, while the others deal only with legislative provisions, namely section 189a(1) of
the Highway Safety Code (Hufsky and Ladouceur) and section 636 H.S.C. (Soucisse). This was

1.1 Simply put, since the Court did not apply

also the conclusion reached by the Court of Appea
the ancillary powers doctrine in the Ladouceur decision, it cannot be said to have recognized the
existence of a common law power. To the extent that the Court briefly refers to other potential
sources of the contested power, including the common law, these comments are at best obifter and

cannot substitute for the satisfaction of the criteria of the Waterfield test.?°

15. The AGQ and the cross-appellant suggest that it is the Dedman case, not Ladouceur, that
provides a common law basis for the contested power, and that this power was not in fact
expanded in Ladouceur.?' However, in light of the history summarized above, it is clear that the
power recognized on a purely legislative basis in Hufsky was broader than that at issue in Dedman,
and that the power validated in Ladouceur on the same purely legislative basis was broader than

that referred to in Hufsky.

16. Furthermore, the National Assembly of Quebec would have had no reason to amend section 636
H.5.C. in 1990 to allow roadside stops without grounds if the power already existed in common
law. 22 This understanding is confirmed by the Soucisse decision, in which Justice Steinberg
concluded that, prior to the coming into force of the new section 636 of the H.S5.C., the common
law power of random interception "was not extended to encompass a roving random stop, that is,

a stop that is neither made at a checkpoint, nor as part of an organized program".?

18 Fleming, paras. 75-85.
19 Appeal Judgment, para. 25.

20 Appeal Judgment, para. 27; R. v. Griffin, 1996 CanL1I 11055 (NL CA), application for leave to
appeal to the Supreme Court dismissed, April 24, 1997-N°- 25753,

2! Factum of the AGQ, paras. 1, 3, 13, 30 to 38; Cross-Appellant’s Factum, paras. 20, 21.

22 See, on a related point: Kosicki v. Toronto (City), 2025 SCC 28, para. 43; Canada (Canadian
Human Rights Commission) v. Canada (Attorney General), 2011 SCC 53, paras. 43, 45; See also
Appeal Judgment, para. 31.

2 Soucisse, p. 7.
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https://canlii.ca/t/2f10t
https://canlii.ca/t/kfgtp#par43
https://canlii.ca/t/fnl47#par43
https://canlii.ca/t/fnl47#par45
https://canlii.ca/t/kcz4s#par27
https://canlii.ca/t/1pb2s

17. As mentioned, the theory advanced by the AGQ and the cross-appellant amounts to an assertion
that new police powers can be recognized in common law in an implicit manner and in the total
absence of the reasonable necessity required by the second part of the Waterfield test. This
approach, in addition to introducing a high degree of instability and unpredictability into our
constitutional order, is inconsistent with this Court's instruction in Fleming to the effect that "[t]he
courts of this country, as custodians of the common law, must act cautiously when asked to use

it to authorize actions that interfere with individual liberty".>*

18. In Ontario, the Dedman, Hufksy, and Ladouceur cases constitute vertical precedents for this
Court.?® In other provinces, an equivalent power to the one challenged in the present appeal has
been incorporated into law by analogy to these three cases (as was the case in Quebec following
the Soucisse decision).2® In some of these cases, it is true that common law is described as one of
the sources, or even the source, of the power to conduct traffic stops without grounds, even outside
of a structured program. There is therefore a risk that artful pleaders will argue that common law
continues to justify the kind of discriminatory and arbitrary stop at issue, regardless of this Court's

decision in the present appeal.

19. The Court therefore has a unique opportunity to clarify this ambiguity in the case law and avoid
the risk that its decision in this historic case will have no practical effect. In this regard, its reasons
and final order should be drafted in such a way as to eliminate any ambiguity regarding the
constitutionality of the power at issue, regardless of its source. This would provide clear and
intelligible guidance to police services and, where applicable, government institutions, in
implementing less intrusive measures.?’ Finally, such a declaration would avoid duplicative
litigation against the state concerning the scope of the power and would protect against unfair

outcomes in individual cases involving traffic stops.

24 Fleming, para. 5.

25 See Brampton (City) v. Rampersaud, 2024 ONCIJ 78, paras. 28, 40-41, 45,

26 See, for example, R. v. Strilec, 2010 BCCA 198, paras. 28-29; R. v. Brown, 2021 NSPC 32, para.
15; R. v. Jobb, 2021 SKQB 4, paras. 37-39; R v. Labillois, 2020 ABQB 200, paras. 15-18, R. v.
Scott, 2016 ABPC 226, paras. 30, 64.

27 Fleming, para. 52; Trial Judgment, para. 857.
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PART IV — SUBMISSIONS ON COSTS

20. The CCLA is not seeking any costs in connection with the cross-appeal.

PART V — ORDERS SOUGHT

21. The CCLA asks that this Court dismiss the cross-appeal and affirm the judgment of the Quebec

Court of Appeal in its entirety, with immediate effect.
ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Montreal, November 3, 2025.

P va Jdovp

Bruce W. \lohnstén Lex Gill '
Trudel Johnston & Lespérance Trudel Johnston & Lespérance
Counsel for the Respondent, CCLA Counsel for the Respondent, CCLA

/

Louis-Alexafidre Hébert-Gosselin
Trudel Johnston & Lespérance
Counsel for the Respondent, CCLA

With thanks to Eléonore Loupforest, Fanny Caire, and Mo Rajji Courtney for their significant
contributions to this case.
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