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AFFIDAVIT OF CHRISTINA VINCENT 

(Affirmed June 13, 2019) 

I, CHRISTINA VINCENT, of the City of Toronto, in the Province of Ontario, 

AFFIRM THAT: 

1. I am a law clerk with the firm McCarthy Tétrault LLP, counsel for the Appellant, 

Corporation of the Canadian Civil Liberties Association (“CCLA”). As such, I have 

personal knowledge of the matters set out herein except where otherwise stated.  Where I 

do not have personal knowledge, I have identified the source of my information and belief, 

and believe the information I am conveying to be true. 

1



2. Attached hereto and marked as Exhibit "A" is a newspaper article by Colin Perkel, 

The Canadian Press, National Newswatch, "Government asks Supreme Court for urgent 

stay of solitary confinement ruling", June 12, 2019: 

https://www .nationalnewswatch.com/2019/06/12/government-asks-supreme-court­

for-urgent-stay-of-solitary-confinement-ruling-3/#.XOGq gvZFzZs. 

3. Attached hereto and marked as Exhibit "B" is the memoradum of Cari Turi, dated 

February 9, 2019. This was produced as an answer to undertaking arising form the 

Examination of Lee Redpath on April 4, 2019 in this matter and filed in the Court below. 

4. Attached hereto and marked as Exhibit "C" is an extract of the Examination of Lee 

Redpath, April 4, 2019, Q. 178-182, 357. Transcript filed in the Court below. 

5. Attached hereto and marked as Exhibit "D" is an extract of the Examination of 

Kevin Snedden, March 8, 2019, Q. 455-465, Transcript filed in the Court below. 

6. I make this affidavit in response to Attorney General of Canada's motion for an 

interim stay of the Ontario Court of Appeal's declaration of constitutional invalidity in 

this matter and for no other or improper purpose. 

Affirmed BEFORE ME at the City of 
Toronto, in the Province of Ontario on 
June 13, 2019. 

Charlotte-Anne Mallschewskl 
LSUC# 69687F 

CHRISTINA VINCENT 
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NATIONAL! NEWSWATCB (https://www .nationalnewswatch.com) 

Government asks Supreme Court 
for urgent stay of solita 
confinement ruling 

s is Exhibit .. B. ........ referred to in the 

idavlt of .~rn.~ .. Y.~~~T. ... 
sworn before me, this .. .. \3 ... · · .. · · ··· ·· · · · · .... 
d, .. .,. 0 , \ ~ .... .......... .. ... 20 .. .l.~--
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~ IVlA~Q,. ............ . . 
r.;·~--~--~~-~1~ .. 1. -~~---!'·f!B!·!·e· ~-~FOR~7AKI~-~NG~AFFl~~~v.!!,rs~ By Colin Perkel, The Canadian Press (https://www.nationalnewswatch.comt:uth 

canadian-press-2/)- Jun 12 2019 ..... 
Like O I 

TORONTO - Faced with the prospect that segregation is about to become illegal next week, the 
federal government has asked Canada's top court for an urgent stay of an 18-month-old ruling that 
declared the practice unconstitutional because of its lack of meaningful oversight. 

In a hand-delivered application on Tuesday, the Department of Justice tells the Supreme Court of 
Canada that it needs the stay for safety reasons. 

"This motion is urgent, as administrative segregation is will no longer be available after June 17, 2019, 
regardless of the safety and security of inmates administratively segregated, other inmates or 
corrections staff in federal penitentiaries," the government says. "If the extension is not granted ... the 
safety and security interest of inmates and staff in penitentiaries will be in jeopardy." 

Administrative segregation allows correctional authorities to place inmates deemed a threat either to 
themselves or others in solitary confinement. However, Superior Court Justice Frank Marrocco in 
December 2017 struck down parts of the Corrections and Conditional Release Act that allowed the 
practice. 

Marrocco, who was critical of the lack of supervision, put his ruling on hold for one year to give the 
government time to remedy the situation. The government did not appeal the ruling but asked 
Ontario's top court for more time to implement it. 

In a scathing assessment of the government's lack of action, the Ontario Court of Appeal agreed to 
stay Marrocco's ruling in December. The Appeal Court then reluctantly did so again in April, saying 
there would be no further extensions. 

It also imposed a condition for the stay: Correctional Service Canada had to implement an 
independent review after a prisoner had spent five days in isolation. Ottawa now says it has been 
unable to comply with that order and the government is seeking leave to appeal the issue. 

The Canadian Civil Liberties Association, which pressed the fight against segregation, expressed 
dismay at the government's tactics. 

https://www.nationalnewswatch.com/2019/06/ l 2/government-asks-supreme-court-for-urgen... 06/13/ l 9 
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"Canada has had a year and a half to address its constitutionally defective statute," said association 

lawyer Michael Rosenberg. "It has failed to do so. This meritless application for leave to appeal is an 

outrageous attempt to prolong the suffering of prisoners in solitary confinement and perpetuate an 

abhorrent practice that has been thoroughly denounced by our courts."

The government has long maintained it was addressing the problems with administrative segregation 

through Bill C-83, which senators were debating on Wednesday. Asked what would happen when the 

practice becomes illegal next week, the government had little to say.

"The minister has nothing further to add at this point," a spokesman for Public Safety Minister Ralph 

Goodale told The Canadian Press on Tuesday. "The government continues to review the implications 

of the rulings and is advancing Bill C-83 through the Parliamentary process."

Critics have questioned whether the legislation will remedy the constitutional problems the courts 

have identified.

A spokeswoman for Correctional Service Canada said on Tuesday that prison authorities were "still 

examining the specifics of the ruling" and noted Bill C-83 was before Parliament but offered no details 

of what might happen next week.

"CSC will ensure that measures are in place to protect the safety of our staff, offenders and our 

institutions while being compliant with the law," the spokeswoman said in an email.

The urgent request to the Supreme Court is similar to one it made in April, when, at the last minute, it 

sought a stay of another ruling from the Court of Appeal that declared more than 15 days in isolation 

to be cruel and unusual punishment and therefore unconstitutional. The Supreme Court granted that 

one.

It's not immediately clear when the high court will consider the new stay motion.

Colin Perkel, The Canadian Press
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MEMORANDUM NOTE DE SERVICE 

FROM 
DE 

SUBJECT 
OBJET 

I Wardens 
Pacific Region 

7 
_J 

SE URITY C IFICA110N • lASSIFI TION DE S CURllC 

L OUR FILE - NOTRE REF RENCE 

YOUR Fil • VOTRE R F RENCE 

I Cari Turi 7 
_J 

A/Regional Deputy Commissioner 
L RHQ Pacific 

DAT 

Februa 4th 2019 

Regional Segregation Review Board Timeframes 

The purpose of this memo is to advise of amendments to the Regional 
Segregation Reviews Board timeframes. This is a result of the January 7th 2019 
British Columbia Court of Appeal decision brought by the British Columbia Civil 
Liberties Association (BCCLA) and the John Howard Society of Canada. 

The BC Court of Appeal's condition outlined in section J) of the decision states: 
"The Correctional Service of Canada must establish a system of review whereby 
no inmate will remain in administrative segregation for more than fifteen days 
without such continued detention being authorized by a senior official who is 
neither the institutional head of the institution where the inmate is incarcerated 
nor a person who is subordinate to that institutional head." 

In order to comply with the Court's condition (j), the Regional Segregation 
Review Board will occur on every case before the inmate reaches 15 days in 
administrative segregation. The 15-day Regional Segregation Review Board 
decision will reflect whether the the administrative segregation of the inmate 
continues to be justified, and the decision will be rendered by the ADCCO or 
ADCIS of the Pacific region. In case of ADCCO/ADCIS absence, the 15-day 
Segregation Review Board decision can be delegated to the District Director, 
Pacific region. 

All subsequent Regional Segregation Reviews Board decisions will continue to 
adhere to CD 709 para 65 (a) that states the Regional Deputy Commissioner will 
"review the case of every inmate who reaches 40 days and that has been 
reviewed by the RSRB to determine whether the administrative segregation of 
the inmate continues to be justified." 

Full compliance of thee additional timeframes identified above will take place by 
February 18th 2019. 

Thank you for your cooperation, This is Exhibit .. e. ........ -referred to In the 

affidavit of ~~~ ... \b.~~ . .;IT~ .. . 
sworn before me, this .. J3~ ............... . 

Canad·a day of ....... ~~~- - .... ............. 20 .. l~ .. . 

..... fiA~ mi&iviiii 
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Cari Turi 
A/Regional Deputy Commissioner, Pacific Region 

CC: Assistant Commissioner Correctional Operations and Programs 

Deputy Wardens, 
RA Interventions and Assessment 
Regional Segregation Oversight Manager 
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L. Redpath - 20 

55. 

56. 

MR. ROSENBERG: These are submissions 

to Treasury Board, these are not 

protected by cabinet privilege, Counsel. 

MR. PROVART: I don't want to 

prejudge that matter because I don't 

know what that document is. 

MR. ROSENBERG: All right. So, I am 

going to ask for a copy of the Treasury 

Board submission that you have just 

referenced. 

MR. PROVART: And we will take that 

under advisement. U/A 

57. MR. ROSENBERG: And you won't even 

tell me when this submission was made? 

MR. PROVART: No, I think we are 

going to take that under advisement, as 

well. U/A 

19 BY MR. ROSENBERG: 

20 

21 

22 

23 

24 

25 

58. 

59. 

Q. 

A. 

What was the request for funding? 

In order to start SIUs, 

structured intervention units. 

Q. 

A. 

just say SIUs? 

How much money is ... 

Sorry, you are comfortable if I 
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L . Redpath - 2 1 

Q. That i s fine, yes . I will 

u nd e rstand wh at you are sayi ng . 

A. 

Q. 

t he submi ssion? 

Okay . 

How mu ch money was requested in 

MR . PROVART : Again , I mean , we are 

getting into the exact ... if there is an 

i ssue he re , t h i s i s pre cise ly what would 

b e covered . /R 

11 BY MR . ROSENBERG : 
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62 . 

BY 

63 . 

64 . 

MR . 

Q. What was t he resul t of t he 

submission , was it approved? 

MR . PROVART : Again . .. I think you can 

answer t hat quest i on . 

THE DEPONENT: There was an approval 

f o r funding , yes . 

ROSENBERG : 

Q. When? 

A . The Fall Economi c Statement came 

ou t . .. 

Q. November 21, 20 1 8? 

A . Sorry , I don ' t know the exact 

date , b u t i t was the Fall Economi c Statement. 
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L . Redpath - 22 

Q . All right. We will turn to t h at 

in a moment . And wh at was the result , in t erms 

of the q u antum of funding approved? 

A . The result was we received notice 

t h at we were getting t h e funding, so we were abl e 

to move forwa r d with the planning of the ... 

Q . You sai d " the funding ", you got 

t h e funding that you requested? 

A . For t h e structured intervention 

units , yes . 

Q . Now , that funding that you 

received had, I take it , baked into i t a 

component to cover the cost of the additional 

staffing required to provi de SIUs? 

A . Correct , yes . 

MR . ROSENBERG : And , you are not 

going to prov i de me that number? 

MR . PROVART : We will take t h at under 

advi sement and we will get back to you . 

BY MR . ROSENBERG : 

69 . Q . Does t h e 20 17 / 20 1 8 CSC report on 

p l ans and priorit i es say anything about 

compliance with the Ontario or B . C . Cou rt 

Deci s i ons determining that sections 31 to 37 of 

U/ A 
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143 . 

L . Redpath - 38 

t hat an e l ect i on coul d be called before that 

t ime? 

A . 

Q. 

I don ' t know . 

You understand that Parliament 

has to be prorogued before an e l ect ion? 

A . I am not familiar with t he 

electoral process . 

Q. So , you can ' t t e ll me when 

Parl iament wou l d be prorogued in advance of a n 

election? 

A. No . 

Q. Canada can offer no guarantee 

that Bill C- 83 will be proclaimed into force 

before Parliament is prorogued before the 

e l ecti on? 

A . 

Q. 

I don' t have t hat information . 

If there is a change in 

government following t h e election , it i s possible 

t hat a new government will abandon Bill C-83? 

A. 

Q . 

I don ' t know . 

And on the Motion presently 

before t he Court , Canada is aski ng to extend the 

suspension until after the upcomi ng federal 

election, correct? 

A . Yes . 
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L . Redpath - 41 

Do you see t h at ? 

A . Yes . 

Q . The letter advises that CSC 

expects to have such a system of review in p l ace 

in the Pacific region i n Apri l 20 1 9 , correct? 

A. Yes . 

Q . 

A . 

Q . 

Any other regions ? 

No , no t to my kn owl e dge . 

An d just so I u n derstan d t hat , 

maybe that these 15- day reviews are not going to 

happen by April 2019 in other regions , but are 

t here p l ans to impl ement t hese 1 5-day reviews in 

other regions? 

A. Not to my knowledge . 

Q . When d i d CSC begi n worki ng on the 

1 5-day revi ew , as d i scussed in thi s l etter? 

A. I am going to say end of January . 

Q . And wh at . . . 

A . Sorry , when we received ... when we 

put the letter in and i t was accepted, we had 

started to think about it . . . by " we " , not me , 

personally . 

Q . Ri ght , but you were i nvol ved i n 

this process . I see that there was a meeting of 

Janu ary 3 1, 20 1 9 , i n whi c h i t i s stated that, 
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L . Redpath - 44 

Q. The l etter conti nues to say t h at 

at t he end of February , wh at CSC was consideri ng 

was , 

" ... Using the existing regional 

segregation review board review process 

as a model for t he 15-day r e view ... " 

That is consistent with your understanding? 

A . There was a discussion to ... as a 

framework, if you wi l l . 

Q . Who chairs that regional 

segregation revie w board? 

A . Currentl y? The regional 

segregation review board is by the assistant 

deputy commissioner of correctional operations or 

in their absence , the assistant ... oh gosh . 

ADCI S , assistant deputy ... I don ' t know . ADCIS , 

yes , I believe it is integrated services , it ' s 

their counterpart . 

Yes. 

Is it integrated services? 

Q. Thank you . And after how many 

days does that board currently review segregation 

p l acements? 

A . Sorry , we just changed pol i cy 

back in 20 17 . Can I .. . top of head , I am going to 

say 48 days but for , l i ke , p reciseness I could 
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L . Redpath - 45 

l ook to the policy . 

Q . 

A . 

I s i t possi b l e i t i s 38 days? 

Can I l ook ... I don ' t have . .. I 

don ' t pay attention to that , to be honest with 

you . 

Q. All right , under stood . Ar e you 

aware of any case where the reg ional segregation 

rev iew board has overrul ed an inst i t u t iona l 

head ' s d e c i s ion t o maintain a n inmate in 

seg reg ation and o rdered that inmate ' s release ? 

A . I am not personally aware of 

t h ose cases . 

Q. Now , how is this going to work , 

t h at y ou have a 15-day review conducted by 

something like t h e regi onal segregation revi ew 

board when t h e Corrections and Conditional 

Release Act , or regulation thereunder , 

commissi oner ' s d i rective , CD-709 , none of those 

instruments say a nything about a 1 5-day revi ew? 

MR . PROVART : Yes , and I think I am 

g oing t o object to t h at q uestion because 

I t hink we are getting i nto basi cal l y 

aski ng f or a l egal opinion here f rom the 

wi tness about h o w thi s wo rks wi thin the 

framework , t h e l egal framework , you have 
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L . Redpath - 47 

Canada f rom counsel f or t he Department 

of Justice . So . .. 

MR . ROSENBERG : I want to keep this 

in terms of the witness ' s involvement so 

t hat I make t h is very practi cal. 

MR . PROVART : Yes . 

BY MR . ROSENBERG : 

178 . Q. I n order t o i mpl emen t t he 1 5-day 

17 9 . 

1 80 . 

1 81. 

1 82 . 

review that is described in this letter and in 

which you have some involvement , is there any 

p l an t o amend t he Corrections and Conditional 

Rel ease Act , that you know of? 

A. I am not aware of that . 

Q. I s there any p l an to amend t he 

regul ati on under the Corrections and Conditional 

Release Act? 

A. 

Q. 

I am not a wa re . 

I s t here any p l an to amend any 

c ommissioner ' s directive? 

pol icy? 

A. 

Q. 

A. 

Q. 

At this point , I am not aware . 

I s t here any p l an to amend any 

Policy would be 70 9 . 

Okay . 
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L . Redpath - 48 

A. And, I am not aware at t his 

point . 

Q. I see . And, have you received 

advice that it will be necessary to make an 

amendment to t he Act , t he regul ation or t he 

commissioner ' s direct i ve , in order to vest a 

board like the regional segregation review board 

wi t h authority t o conduct a 15-day review of an 

inmat e ' s de t ent ion in administrative segregation? 

MR . PROVART : And we are going to 

obj ect to that question, of course , 

because we are tal king here about legal 

advice . So , that is solicitor/client 

privileged . 

MR . ROSENBERG : I guess I am getting 

a littl e frus trated here , Counsel, 

because I am trying to understand what 

is being planned to implement the 1 5-day 

review that is being described to the 

Court of Appeal as something that is to 

be available to the Pacific region this 

month, r ight . And I am tryi ng to 

understand if, in order to imp l e ment 

this kind of review , any changes are 

made or required to be made beyond CSC 

/R 



18

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

1 3 

1 4 

15 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 

25 

206 . 

207 . 

208 . 

209 . 

2 10 . 

A. 

Q . 

Underway . 

Wh at h as been done? 

L . Redpath - 56 

A. Reviewing policy . Reviewing who 

cou ld be in the . . . who could be making that 

deci s ion . 

Q. When did the review of the policy 

start? 

A . I couldn ' t give you an act ual 

date . As we started to l ook at the struct ured 

intervention units , we looked at a different 

scheme taking into consideration what the court 

cases h ad said . So, we are now l ooking , what 

could that scheme look like . 

Q . Is that back in early 20 1 8 , you 

started revi ewing the policy? 

A . No . Not for t hi s particul ar ... 

not for the fifth day , sorry . 

Q . Okay . So , for the fifth day 

independent review , when d i d t h at ... you sai d you 

couldn ' t give me a precise date but when did the 

review of the p olicy start , in that regard? 

A . I t i s not a forma l review , j ust 

to be c l ear , but we h ave started to l ook around 

the beginning of January of this year ... 

Q. Of 2019? 
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A. ... as we start to move towards 

t he structured intervent ion uni ts . 

Q . But January 2019 is when that 

effort started? 

A . 

Q. 

Yes . 

So , mor e than a year after 

Associate Chief Justice Marrocco ' s Decision? 

A . Yes . 

Q . And you said it is not a formal 

review . Who is conducting the review? 

A . It is my staff and I ... are 

l ooking at t h e policy as we l ook to move forward, 

but we haven ' t written anything down yet . It is 

just conversations, consultation with our staff 

to see what makes sense . 

Q . What makes sense? 

A . From an o perational perspective , 

sorry . 

Q . I see . What are you 

contemplating? 

A. Looking at who would be better 

positioned to make t h at entry into segregati on . 

Who coul d t h at be? 

Q . 

A. 

And , what are your ideas? 

At this point , they are quite 
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fluid b u t we woul d b e l ooki ng at a d e puty wa r den . 

Q. You wan t a deputy warde n , who 

works for the warden , to provide the independent 

rev iew at the fifth working day review? 

A . Sorry , t he deputy warden would be 

placing the inmate . Would have the author ity to 

place the inmate ... 

Q. Oh, I see . 

A . . .. a nd t he warden, independently , 

would then review that placement at the fifth ... 

yes , sorry . 

Q. And so , t h at woul d t hen be the 

kind of independent review that CSC is 

contemp lating? 

A . 

preliminary . 

Q. 

A. 

what we are ... 

Q. 

But , a g a in , t his i s very 

Okay . 

So , I would no t say that thi s is 

No , I understa nd . But that is 

the working p l a n you h ave , r i ght? 

A . That i s t he begi nning o f i t . 

Q. Okay . Any other working p l a n s ? 

A. 

Q. 

At this p oint , no . 

Any steps , beyond the 
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conversati ons t hat you have had wi t h you r sta f f , 

t hat CSC h as taken to i mp l ement a f i f th work ing 

day independent review of seg regation placements? 

A. Sorry , could you repeat that 

again? 

Q. Has CSC take n any steps t o 

implement a fifth working day independent rev iew 

of segregation p l acements , beyond the 

conversat ions t hat you have just descr ibed with 

your staff? 

A. Not to my knowledge . I have not 

part icipate d in t h ose . 

Q. And you would expect to ... 

A. So , me a nd my staff . 

Q. You woul d expect ... you a nd yo u r 

staff expect to be invo l ved in any s u c h 

d iscussions , given your role? 

A. There could be conversations at a 

higher l e vel that haven ' t tr i ckl ed to me yet . 

Q. 

A. 

Q. 

You are not aware o f a n y , though? 

Ex a ctly . 

And in terms o f your 

understanding beyond t h e conversati on s that you 

have h ad with your staff , CSC has d one nothing to 

impleme n t a n independen t fifth working day review 
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Q. Secti on 36 (1 ) d e scribes the 

ent i t l ements of a n inmate i n a structure d 

intervention unit ? 

A . Yes . 

Q . Sect ion 37 (1 ) describes t he 

exceptions to t hose entitlements , correct? 

A . Yes . 

Q . And 37 (1) (c) provi d e s t h at t h ose 

ent i t l ements wi ll not be offered in those 

circumstances that are reasonabl y required for 

secu rity p u rposes , correct? 

A . 

Q. 

The natural ... yes . 

Well , more than natu ral 

d i sasters . It ' s ... 

A . 

Q . 

A. 

Q . 

Yes , r i ots , other .. . yes. 

... securi ty reasons . 

Th at paragraph , yes . 

Okay . Are there a ny prescri bed 

c i rcumstances t h at have been i dent i f i ed for t h e 

purpose of subparagraph 37 (1) (c)? 

MR . PROVART : And I j ust , by way of 

c l ar ificati on , I think , agai n , the 

wi tness i s not a l awyer. You want to 

specify how t he prescri bed c i rcumstances 

refer to the regulati ons? Are you ... 
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MR . ROSENBERG : I want to know if 

t here are any draft regul ati ons , if CSC 

has contemplated what the prescribed 

circumstances will be , if there is 

anything to provide content beyond, you 

know , what I can r e ad in t he t e xt of the 

Bill , which is what is reasonably 

required for security purposes . This is 

t he opportunity t o provide me with t h at 

information , Counsel . 

MR . PROVART : Go ahead . 

THE DEPONENT : I am not familiar with 

the regulations . . . sorry , I am familiar 

with the regul ations , the draft 

regu l ations . What I am not fami l iar 

with is i f they get more prescriptive 

than what is here in the Bill . 

BY MR . ROSENBERG : 

252 . Q . So , the answer is you don ' t know? 

Correct . 

253 . 

A. 

Q. And these are c i rcumstances under 

section 37 , where the i nmate may not get four 

hours out of cell in a given day , correct? 

A . Correct . 
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Q. In f act , t here are c i rcumstan ces 

where t he inmate may not get any hours out of 

cell in a given day? 

A . Yes . 

Q. All right . Le t ' s l ook at what 

the independent r e view does in those 

circumstances . So , we will f lip ahead to section 

37 . 83 . Now , t hi s section descri bes t he 

c ircumstances under whic h an independent review 

will be trigg ered, correct? 

A . Yes . 

Q. So , a n independent review of t he 

inmate ' s detention in the stru ctured intervention 

uni t can be tri ggered after f i ve consecutive 

days, in which t he i nmate h as been deni ed the 

enti t l ements that we saw in sect i on 36 , correct? 

A . Correct . 

Q. So , t his would be in a 

c i rcumstance where t he i nmate i sn ' t getti ng out 

of his cell? 

Yes . A. 

Q. Now , in t h ose c i rcumstances ... 

MR . PROVART: Mr . Rosenberg, I just 

want to .. . you asked in your question , 

you used the permi ssi ve . You sai d , " can 
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i t , too , a f t e r 30 year s . 

Q . Fa i r enough . Wh en I get 

confused, right . . . I know it is not all the same 

to you 

hours? 

b u t . . . 

A . 

Q. 

A . 

Q . 

A. 

No , i t i s no t . 

All r i ght . 

So , j ust , sorry , for the four 

Yes? 

That is not ... so when you keep 

saying he or she is not out of their cell , that 

... the re a l so i s the s h owers . They are in a n d 

out of the shower . 

Q . 

A . 

I understan d . 

So , i t i s not t h at t hey are 

l ocked in t h e i r cell for 24 hours . We are clear 

on that . 

Q . No , n o . But l et ' s say you had a n 

inmate wh o was not l eavi ng h i s cell f or five 

consecutive days , that tri ggers the independent 

review , correct? 

A . 

Q . 

Correct . 

The independent review h appens , 

and t he i ndependen t reviewer concludes t h at CSC 

i s not taking all reasonable steps to get the 
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i nmate out of h i s c e l l? 

A . 

Q . 

Yes . 

All rig ht . Let ' s say that that 

independent review takes place instantaneousl y , 

as unre a l i sti c as t h at scenario may be . I t is 

still a further seven days befor e the independent 

reviewer is able to order CSC to remove the 

inmate from the structured int e rven t i on unit, 

correct? 

A. 

Q . 

A . 

Q. 

Yes . So , within seven days . 

Okay . 

Yes , I agree . 

Okay . And so , we can a g ree that 

t h at may mean t h at t he inmate remains in his cell 

for 1 2 consecuti ve days before the deci s i onmaker 

can order his re l ease , correct? 

A . Correct . 

Q . Okay . Now i f we can a g ree on 

t h at , t hen I think we can a l so agree t hat what i s 

set out here in Bill C-83 is not t he independent 

review wi t h author i ty to release t he inmate after 

five working days , t h at i s contempl ated i n 

Associ ate Chief J usti ce Marrocco ' s Deci sion , 

correct? 

MR . PROVART : Okay , I t hink that 



27

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

1 3 

1 4 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

L . Redpath - 7 4 

q uest i on ... of course , when you say, 

" when con t empl ate d in t he Deci s ion ", I 

think we are g etting into a legal 

interpretation a g ain . So , I think you 

s h oul d ... reph rase . 

BY MR . ROSENBERG : 

2 94 . Q . Le t me make t hi s very p ract i cal 

295 . 

for t h e wi t ness . Associat e Chie f J us t i c e 

Marrocco , paragraph 175 of his Decision , stated 

that , 

" ... The ind e pendent d e c i s ionmake r must 

be able to s ubstitute its decis i on for 

t h at o f the person whose decision i s 

being revi ewed ... " 

There i s nothing i n Bi ll C-83 that al l ows an 

independent decisionmaker to s ubstitute his o r 

her deci s i on, for the deci s ion of t h e 

insti t u t i onal head to ma intain segregati on a f ter 

f i ve working days? 

A. 

Q . 

Yes . 

There i s nothing in Bill C-83 

t h at a u t h orizes t h e independent decisionmaker to 

o rder t he release of a n inmate from segregation 

after working days? 
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Correct . A. 

Q . An d I take i t t h at beyon d t he 

discussions that you have had with your staff , 

there is no plan for an independent decisionmaker 

wi t h t h at kind of auth ori ty? 

A. Beyond what is in the Bill , 

correct. Sorry , in a couple of minu tes , can I .. . 

MR . ROSENBERG : 

for a bre ak . 

u pon recessing at 10 : 38 a . m. 

A BRI EF RECESS 

u pon resuming at 10 : 49 a . m. 

Yes . You are aski ng 

LEE REDPATH , resumed 

CONTINUED CROSS-EXAMI NATI ON BY MR . ROSENBERG : 

298 . 

299 . 

Q. Let ' s go back on t h e record . Ms . 

Redpath , you are fami l i ar wi t h the On tari o Cou rt 

o f Appeal' s Deci s i on in t his matter dated March 

28 , 20 1 9 ? 

A . Yes . 

Q . You understand that the Court of 

Appeal l i mi ted segregati on p l acements to 1 5 days , 

after whic h continued detenti on becomes cruel and 

unusual puni shment or treatment? 
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peopl e t h at can parti c i pate i n those call s . 

Q . Let me just be c l ear, though . 

You said it was the regional deputy commissioner 

for the Ontario region that is chairing these 

meetings . I s t his only about compl y ing wi t h the 

Court of Appeal ' s Deci sion of Ma r ch 28 , in the 

Ontario region ? 

A . Yes . For that particul ar 

decision, yes . 

Q . I see . Is there any effort being 

taken to comply with the Court of Appeal ' s 

decision of March 28, outside of the Ontario 

region? 

A. Not that I am involved in, or 

aware of . 

Q. What will Canada do to comply 

with the Court of Appeal ' s Decision of March 28? 

MR . PROVART : And t h at , of course, 

calls for a legal interpretati on with 

respect to the requirements of the 

Decision . 

BY MR . ROSENBERG : 

31 1. Q. Well , let ' s take the legality out 

of i t , then , Counsel. What will Canada do to 
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limi t segregat i on p l acements to 15 days? 

A . They are going to compl y with t he 

law. How they get there , I have not been 

involved in those conversations. 

Q. Now, let ' s tal k about funding . 

At paragraph 8 of your affidavit , you told me 

earlier that these numbers come from the Fal l 

Economic Statement 2018? 

A . Sorry ... yes . 

Q. I am going to ask you to turn up 

Exhibit E to Mr . Klugsberg ' s affidavit in our 

responding record . This is vol ume 2, Counsel . 

Please turn to page 679 of the responding record , 

and you will see this i s a transcript f rom the 

standing committee on public safety and national 

security , dated November 27 , 2018. 

Please turn to page 682 of the 

responding record . The l ast question on this 

page is from Ms . Pam Damoff , D-A-M-O-F-F, a 

Liberal Member of Parli ament . She is asking 

about $44 8 million allocated to Corrections . The 

top of page 683 , Minister Ralph Goodale ... that is 

your minister , correct? 

A. 

Q. 

Yes . 

Minister Goodale says t hat t he 
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November 20 1 9 ? 

A . 

Q. 

Corre ct . 

And that is regardless of whether 

Bill C- 83 becomes law? 

A . 

Q. 

We will move to ... yes . 

Do you have enough money budgeted 

and approved b y the Treasury Board to imp lement 

structure d in tervent ion u nits? 

A . We h ave put ... we are going 

forward with the Treasu ry Board ' s s ubmission to 

access that money . So , the money has been 

a llotted . On c e we acce ss t hat mone y , we h ave 

enough to do our staffing and to open o u r uni ts . 

Q. 

say t hat . 

That is t he ... we ll , I shouldn ' t 

I can see t h at there i s $13 mil lion 

f or t he l ast fisca l year . There i s $ 44 mi ll ion 

f o r t he current f iscal year . But I don ' t have 

t he breakdown between the structured inter ven t i on 

uni ts and mental heal t h care , do I ? 

A. 

Q . 

I d on ' t know . 

Well , I see in your affi davi t you 

have broken down the amounts f or t h ose two 

bu ckets ... 

A. 

Q. 

M' hm . 

... bu t I don ' t see t hat i n t he 
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Fa ll Economi c Statement . Where d i d you get t h e 

d i v ision between the $297 .3 mill ion and the 

$150 . 3 million? 

A . That I believe came . .. I am not 

1 00 percent certain, so I won ' t ... 

Q . Okay . So , I don ' t want you to 

guess but .. . 

A . 

Q . 

Yes . 

. .. do you think I woul d get t h at 

information from your Treasury Board submission? 

A. Yes . 

Q . And, likewise, that Treasury 

Board submission would identify how much money is 

to be spent last year and this year for 

stru ctured in terventi on units , as opposed to 

mental hea l t h care enh ancements? 

A . Correct . 

Q . Okay . Now , you say you h ave 

enough money that has been approved, so long as 

the Treasury Bo ard rel eases it to you in order to 

implement structured intervention units , correct? 

A . 

Q . 

Correct . 

Do you have a b u dget for the cost 

of implementing the structured intervention 

units? 
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Sure . 

I don ' t h ave i t off the top of my 

But if I had the document I have 

requested, I woul d be abl e to i dentify t h at? 

A . Yes . 

Q. It is fair to say that Bill C- 83 , 

if i t were passed , woul d set a l egisl ate d floor 

for t h e tre atment of pri soners , correct? 

unit? 

A . 

Q . 

A . 

Q . 

The treatment of prisoners? 

Yes . 

I n t he structured intervention 

Right . 

A . Yes . 

Q . But you don ' t need a new statute 

to create a subpopulation , do you? 

A . No . 

Q . You don ' t need a statute to 

implement a new commissioner ' s d irective? 

A. No . 

Q . You don ' t need a statute to grant 

inmates ' rights t h at are l ess t h an t h e general 

population , but more than currently offered in 

administrative segregati on? 
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BY MR . ROSENBERG : 

368 . Q. Suffi ce i t to say that you 

369 . 

370 . 

37 1. 

372 . 

373 . 

understand that CSC is currently trying to get 

authority to access the funding that has been 

approved for fisca l 201 9/2020? 

A . Yes . 

Q . In your affidavit , at paragraph 

17 , you say t ha t you a n d your t eam, 

" ... Met wi t h CSC managers across a l l 

five reg ions in Febru ary and March 2 019 , 

to discuss how SIUs will be 

i mpl ement ed ... " 

Do you know who Cu rtis Jackson is? 

A. Yes . 

Q. What is his t i t l e? 

A . Assi stant deputy commi ssioner , 

correctional operations . 

Q. For t he On tario region? 

A . 

Q . 

Ontario r e gion , sorry , yes . 

I understand t hat he has 

responsi b ility f o r i mplementing SIUs in the 

Ontari o regi on? 

A . 

Q. 

A. 

Yes . 

Di d you meet wi th him? 

He was part of the group, yes. 
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under advi s ement wi t h a ll the other 

requests . 

BY MR . ROSENBERG : 

402 . Q. Paragraph 23 of your affi davit , 

403 . 

404 . 

405 . 

406 . 

you list the things t hat CSC will need to do over 

the next several months to implement structured 

int ervent i o n un i ts , correct? 

A . Yes . 

Q . Now , if we look at this list , for 

example , 23(a) , you don ' t need Bill C- 83 in force 

to hire and train l arge numbers of ne w staff? 

A. Not C- 83 , no . 

Q. You need resources t hat you have 

tol d me h ave a l ready been approved by t he 

Treasury Board , correct? 

A. Yes . 

Q. And as you propose at paragraph 

30 of your affi davi t , CSC ' s a l ready recrui t ing 

new staff to meet the needs of Bill C-83? 

A. 

Q . 

Correct . 

So , 

" ... CSC h as opened a new training cen tre 

f o r those staff members ... " 

A . The correcti onal offi cers . 

U/ A 
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Q. Ri g h t . And t h at d i dn't need 

require any new l egislation? 

No . Funding . A . 

Q. 

A . 

Q. 

Funding , but not legislation? 

Correct . 

And the funding , as you said, 

already approved? 

A . Correct . 

Q . Paragraph 23(c) , you don' t need 

new legislation to develop programming and 

interventions for inmates so that they can spend 

more t ime out of cell? 

A . That is correct . The development 

of the training . . . that is correct . 

Q . Paragraph 23(b) , you don ' t need 

new l egisl ation to buil d , say , addi t i onal yards 

at prisons or additional facilities for 

tradi t ional ind igenous spiritual practices? 

A . No . 

Q. You don't need new legislation to 

subdivide spaces at CSC ' s prisons? 

A . No . 

Q. 

A. 

Q . 

To install specialized f urniture? 

No . 

To devel op information technology 
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systems? 

A . No . But we woul dn ' t be doing 

that if we didn 't have the legislation . 

Q . Well , hold on a second . You can 

do t h at if CSC decides to spend i ts budget 

allocation on information t e c hnology systems, 

right? 

A . Th e informat ion t ech nol ogy system 

is specific t o t h e requirements of t h e Bill. 

Q . Well , the information technol ogy 

system is to track how much time inmates spend in 

his cell , right ? 

A . Correct . 

Q . And CSC could of its own 

vol ition , decide to invest in such an i nformation 

technol ogy system, whether or not Bill C-83 

was ... 

A. 

Q . 

Fair enough . 

Same thing for , say, ordering 

secure fitness agreement , as you have described 

at paragraph 26 of your affidavit , correct? 

A . 

Q . 

Correct . 

You don ' t need new legisl ation to 

give segregated inmates four hours out of cel l 

each day? 
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1 A. Correct . 

2 420 . Q . You don' t need new legisl ation to 

3 give inmates in segregation two hours of 

4 meaningfu l human contact each day? 

5 A . Correct . 

6 421. Q. At paragraph 29 of your 

7 affidavit , you deposed to November 2019 as the 

8 date to whi c h you are working to have S I Us in 

9 p l ace at i den t ified CSC insti tut i ons , correct? 

1 0 A . Yes . 

11 422 . Q . Is that at all of the SIUs that 

12 are p l a nned , operational ? 

1 3 A. Yes . 

1 4 423 . Q . How many SIUs are planned? 

1 5 A . Fifteen , for ' 1 9/ ' 20 . 

16 424 . Q . When will the first one open? 

17 A. November . 

18 425 . Q . Is t here some kind of workflow 

19 document t h at expl a ins the steps you are going to 

20 take and when t hey are going t o be taken , wi t h 

21 respect to t h at November 2019 date for the 

22 opening of t h e S I Us? 

23 A . There are separate documents . 

24 There is not one . 

25 42 6 . Q . There i s one for each SIU? 
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A. No . So, for i nfrastructure, here 

i s the p l an . For staffing, here i s the p l an . 

427 . Q . Right . And those documents l ay 

out the steps ... 

A . Time l i ne . 

428 . Q . . .. that ought to be taken a nd 

when they will be taken ? 

A . Correct . 

42 9 . Q . Those documents exist? 

A. Yes . 

430 . Q . They are in your possession? 

A . Can be . 

431. MR . ROSENBERG : Can I have copies , 

please? 

MR . PROVART: And we wi l l take t h at 

under advi sement with the others . 

BY MR . ROSENBERG : 

432 . Q . And I understand, f or exampl e, 

433 . 

t h at t he segregation unit at Millhaven h as 

already been closed? 

A . 

Q . 

Correct . 

For t h e purpose of establis h ing a 

structured in tervention unit in that space? 

A . No . Where the segregati on unit 

U/ A 
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Page 146 
explained, the concerns about transitional units 

being denied access to activities, that arises from 

the fact that these transitional units did not have 

defined entitlements, right? They were defined 

entitlements for general population and for 

segregated population, but not for these kinds of 

middle grounds, right? 

A. I don't recall what the specific 

policy framework was around them. But they were 

open -- I believe they were open population areas. 

Part of the challenge is institutional 

design, for example, they will add a gym, a 

hospital, add a school, and subdividing populations 

then makes it difficult to provide equitable access 

to those various services. 

Q. You'll see that in the Task Force 

Report, one of the concerns that they raised 

you'll see this at page 48 under heading No. 7, it 

really starts on 47, "Extending a Legal Framework". 

They seem to have been concerned about 

the lack of a legal framework governing the 

subpopulations and clearly are articulating 

entitlements, fair? 

A. 

Q. 

Correct. 

So what is the current status of 

www.neesonsreporting.com 
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the availability of special housing units or 

transitional units? 

Page 147 

A. The r e a r e subpopulations wi thi n 

institutions . Again , the make up of those un i ts i s 

such that a ttention needs to be paid to ma king sure 

that they have equitable access to the different 

se r vices of the i nst i tut i ons and affordi ng , you 

know , access t o those types o f things as r equ i r ed. 

So t here a re -- I can 't speak t o t he 

entire country at this point, but that t here are of 

different subpopul at i ons in different inst i tutions . 

So , for example , Mi l lhaven, with the 

different popul a t i ons that we had when I was 

warden , we would work with the inmate committees to 

develop a routine that would allow d iffere nt groups 

of o f fenders access a t different times to provi de 

t hem even separ a t i on between t he populations that 

weren ' t compat i b l e . 

Q. Is there a policy that governs the 

enti t l emen ts of inmates i n subpopulations? 

A. So the pol i cy framewo r k is the 

general policy framework for open populations 

because they are open populati ons , so you have t o 

provide them similar access to what everyb ody e lse 

get s . 
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Page 148 
Hence , so the Millhaven example I gave, 

they were provide d , you know, for the one gym, for 

e xampl e , we would divi de up gym times a nd try and 

make sure that there was equitable access t o t hose 

things within the population to develop those 

routi nes. 

Q. Is t her e a pol i cy or a listing of 

the subpopulat i ons that exist a t each i nst i tut i on? 

A. I don ' t know if we have a very 

definitive listing of each individual one across 

the count r y , I don ' t know . 

Q. I guess what I ' m wondering is 

whether there ' s a standar d subpopulation you ' d 

expect in a give n institution? 

A. Again , it ' s going to depe nd on the 

population a t that i nstit ut i on . So , for exampl e , 

Millhaven Inst i tution with the closure o f Ki ngston 

Peni tentiary had t hose diffe r ent populations . So 

that experience and that r e ality would be a little 

bit d i f f e r ent than a Col l ins Bay, for exampl e , 

whi ch woul d have one -- general l y speaki ng , o ne 

population . 

Q. Does the subpopulation gets its 

own range; is that right? 

A. Tha t would j u s t be a separ ate 
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Page 149 
set -- a separat e unit, or a range . Again , that 

woul d depend on physical layout of the institution . 

BY MR. ROSENBERG : 

Q. Counsel , can I have a l ist of the 

subpopulations that exist at CSC facilities and 

the i r capaci t y? 

U/T MS . HASHEM! : Yes . 

MR . ROSENBERG : Thank you . 

BY MR . ROSENBERG : 

Q. So in terms of subpopul ations , I ' m 

just t rying to understand the t r ans i tion from the 

time of this Task Force Report in 1997 to present . 

Is what you 're t elling me that CSC 

r e lies l e ss on subpopulations today than it did in 

1997? 

A. I can 't say. I don ' t know what 

the rel iance on subpopulations was i n 1 997 , I wa s 

stil l a junio r correctiona l offi cer. I think at 

that time I was a t e rm , or j ust hired in 

te r mi nally. So I don' t know what t he preval e nce 

was back then, so I couldn 't dr aw a comparison . 

Q. Are they still cal l ed " s pecial 

h ousing units "; is that term still used? 

A. I am not -- in my experie nce , I 

haven ' t heard that what ' s in bracket s there is 
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Page 150 
what I'm more fami liar with , in t erms of call i ng it 

" transition units " but ... 

Q. Was what we discussed earlie r at 

the Springhil l I nstit ution , A Range in 2015 moving 

the inmates who were now being transferred t o a 

higher securit y c l assificat i on , is that an example 

of the subpopul ation? 

A. 

Q. 

I t would be a subpopulat ion, yes. 

So t here ' s some room for 

creativity, I suppose, in designating 

subpopulations to get people out of segregation? 

A. The re is room for i t , yes. Again , 

what i s possible woul d be dependent on a numbe r of 

factors . Not leas t of which would be 

infrastructure and things o f that nature . 

Q. Al t hough as we discussed , the 

Springhil l Instit ution example , did not requi r e a 

change in i nfra s truc t ure? 

A. Exactly . So where infrastructure 

lends i t self to i t , then t here ' s opportunity to do 

those things . 

Q. Next in this pyr amid in the Task 

Force Re port at page 45 , " Individua l Lockup "; what 

i s that? 

A. My assumpt i on the re would be -- so 
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Page 175 
administrative segregat ion units at 

maximum-security institutions [ ... ]" 

by February 2019; d i d i t do so? 

A. 

Q. 

My understandi ng i t has, yes. 

With the result that CSC was able 

to better del iver segregation i nterventi ons 

one- on- one in smal l groups wi th inmates in the 

p r ogr am o r intervi ew spaces i n segregati on units , 

correct? 

A. 

Q. 

That ' s my understanding, yes . 

Paragraph 7: 

" Starting in January 2019 and 

continuing thereaft er , CSC wi l l open 

units outside of administrative 

segregation for inmates who do not 

want t o i ntegrate i n mainstream 

i nmate population and who do not 

meet t he c riteria f or placement i n 

administrative segregation ." 

Has that happened? 

Yes. 

Where? 

A. 

Q. 

A. Atlantic Institution , I believe 

Donnacona and Kent Institution are the three that 

a re currently open . 

www. neeson sreporting .com 
(416) 413-7755 (888) 525-6666 



47

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Jullian Jordea Reddock, et al. v. Attorney General of Canada 
KEVIN JOHN SNEDDEN on March 08, 2019 

529 

530 

531 

532 

533 

534 

Q. 
Page 176 

These are using un i ts , wings that 

were underuti l ized? 

A. I t ' s us i ng existing ce l l spa ce and 

re - profil i ng popul a tions . I wouldn ' t say 

" underuti l ized", but we ' re reshaping how they ' re 

util i zed . 

Q. Sur e . No i n f rastructure changes , 

I guess is my po i nt , wer e r equir ed? 

A. 

Q. 

Correct . 

You were able to take a segregated 

population and move i t to non- segregat ed , l ess 

r e strictive conditions , correct? 

A. 

Q. 

Correct . 

And that was a matter of changing 

your popul ation management practice s? 

A. That, and r esourcing i mpl i cations 

a s well. 

Q. So you 're t alking about no 

infrastructure changes , but allocat i ng staff 

d iffer ent l y? 

A. 

Q. 

Yes , and new s t a ff . 

And new staff . 

So by al l ocating staff to the tas k of 

r emoving this population from segregation , you ' v e 

been able to do so successf ully at these thr ee 
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Page 177 
ins t i t utions you ' ve ment ioned? 

A. 

Q. 

Thus far , yes . 

I s t her e a plan to roll thi s 

p r ogram out acr oss a ll CSC i nst i tut i ons? 

A . There ' s a number of sites 

ident i fied to have -- as i t says , we s t arted i n 

J anua r y 2019 and continui ng ther eafter. That won ' t 

necessari l y be i n eve r y i nst itution , but there ' s a 

series of sites ident ified . Unfort unat ely, I don ' t 

have the l ist of sites with me today . 

Q. So t hese are people we ' re ta l king 

a bout who shoul dn ' t have b e en in s egre gation? 

A. I wouldn ' t s a y that they s houl dn ' t 

have been in segregation . There was r easons for 

them t o be in s egregation , and we ' ve developed this 

a s an al t ernative. 

Q. They no longer met the legal 

defi n i tion f or " segr ega t i on o f a n i nma t e '', correct ? 

A. 

Q. 

Not necessarily . 

You s a id in your af f idavit , t hese 

a r e people who "do not meet the criteria for 

placement in a dministra tive segregation" ? 

me clarify. 

A. Sorry . So there are cases -- let 

Ther e were cases that were i n 
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were being maint ained . We d i dn ' t want t hem in 

segregation . 

Q. Right. You found an a l ternat i ve 

f or these inmates, r i ght? 

alternative? 

A. 

Q. 

A . 

Q. 

Correct . 

A less restrictive housing 

Corr ect. 

And as a resul t of t his change in 

population manage ment starting in January 2019 , it 

was no l onger necessary to house them i n 

segregation, because they could be accommodated in 

a less r estri c tive hous ing opt i on? 

A. Yes, because we we re able to 

provide that space to them, yes. 

Q. Why d i dn ' t you do this before 

January 2019? 

A. Prior t o January 2 01 9, and 

certainly in my experience as a warde n , whe n I had 

cases whe r e we fe l t that ther e was a safe , v iable 

option fo r the o ffender, we did what we could to 

encourage t hem to avai l themse l ves of that 

opportunity . 

I've had p e rsona l conve rsations with 

o ffender s about inmate codes and percept ions o f 
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Page 181 
part icular types of insti tut ions , but that 

offenders self -selected segregation ove r attending 

those i nsti tut i ons . 

I ' ve tried t o impress upon them that 

post-social lifestyles don ' t necessari l y put weight 

on those , you know , prison culture type thi ngs. 

And so my exper i ence has been that we 

really t r i ed t o ge t offende r s out back i nto the 

full open population where we could -- in light of 

the issues we ' re facing now, a nd with additional 

resources , in te rms of being able to adj ust 

r outi nes in the institution, we were able to open 

these types of a r eas to provide that addit i onal 

a ccess t o these folks. 

Q. Okay. Whateve r efforts you ' ve 

made t o get inmates out o f segregat i on before this 

policy change i n January 201 9, the e f f ect of this 

policy change , as you say in your af f idavit , i s to 

take one-third of the s egre gated population out of 

segregat ion , right? 

A. 

Q. 

Appr oximately . 

That one-third of the segregated 

populati on is a gr oup of inma tes for whom no 

previous e fforts have been unsuccessful in removing 

them f rom segregation , correct? 
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Corr ect. With t he individuals had 

been selected, except the opportunities that we 

we r e putt i ng up wi th . But , yes , you 're correct 

that our efforts weren't successful. 

Q. These folks stayed in seg regation 

unti l you opened another wing f or an a l ternat i ve 

housing a rrangement , right? 

A. 

Q. 

Correct. 

And my question to you is , if it 

was simply a matter of opening another wing for an 

alternative hous ing arrangement , why wasn 't thi s 

done before January 2019? 

a nd --

A. 

Q. 

A. 

Well, again, it requires r esources 

What r esources? 

You have t o have the -- if you 're 

going to expand the oper ational day, then you need 

to have correct i onal o f f i ce r s available to do those 

t ypes of things . 

Q. 

A. 

How many cor rectional of f i cers? 

Agai n, I d i dn 't bring the stats 

a round these efforts . 

Q. Could you find out what the cost 

o f do ing this was , please? How many people h ad to 

be hi red t o s taff these alte r native a r rangements at 
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Page 183 
the instit utions, each of t he insti t ut ions that 

you ' ve mentioned the Atlantic Institution , 

Donnacona and Kent? 

U/T 

do that . 

MS . HASHEM! : Yes , we can unde r take t o 

MR . ROSENBERG : Thank you . 

BY MR. ROSENBERG : 

Q. So that ' s what you ' re saying. 

You ' re saying this was really j ust a matter of 

hiring some add itional correctional officers , 

that ' s the resour ces you ' re talking about? 

A. Well, it ' s additional resources , 

it ' s having the space available . 

Q. You said the s pace was already 

available . 

A. It was being used so , yes , i t' s 

re - prof iling the populat i on 

Q. You didn ' t have to ma ke a ny 

changes to the infrastructure , right? 

A. moving peopl e around . So , yes , 

i t' s a shi ft i n how we manage the popul ation, a 

shift in how we ' re a l igning the populations in our 

institutions . 

Q. Now paragraph 9 of your affidavit : 

" Star ting i n January 2019 
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have , yes. 

Q. 

A. 

Q. 

Paragraph 35 , it says that 

Oh , 35 , sorry . Wrong page . 

" 'The requi r ements set out i n 

subparagr aphs (a ) to (f) of 

paragraph 34 , must be fulfilled 

Page 191 

II 

A. "-- as soon as possibl e a nd i n 

a ny event befor e 18t h of Janua r y , 

201 9." 

Q. 

A. 

Q. 

Has that happened? 

It ' s my understandi ng that they 

So inmates are getting, in 

subparagr aph (d), the ext ra 30 mi nutes o f yard each 

day? 

A. 

Q. 

Correct . 

That didn 't requi r e the 

const r uct i on of a n y new yards? 

A. No , e xpans i on of t he oper ational 

day . 

Q. Paragraph 36 states tha t t he 

requi r ements i n paragraph 34 (g ) through (h ) mus t 

be met by May 1 , 2019 . 

Is that going to happen? 

A. 

Q. 

I bel i eve so . 

Subparagraph (i ) in paragr aph 34, 
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(416) 413-7755 (888) 525-6666 



The Corporation of the Canadian Civil 
Liberties Association et al

Applicant (Respondent)

and 
Her Majesty the Queen as Represented 
by the Attorney General of Canada 
Respondent (Appellant)

Court File No.:  38574 

IN THE SUPREME COURT OF CANADA 
(COURT OF APPEAL FOR ONTARIO)

Proceeding commenced at Toronto

AFFIDAVIT OF CHRISTINA VINCENT 
(Affirmed June 13, 2019) 

LAX O'SULLIVAN LISUS GOTTLIEB LLP
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 

Jonathan C. Lisus  LS#: 32952H 
Tel: (416) 598-7873 
jlisus@counsel-toronto.com 
Larissa C. Moscu  LS#: 62928W 
Tel: (416) 360-3018 
lmoscu@counsel-toronto.com 

MCCARTHY TÉTRAULT LLP
Suite 5300, 66 Wellington Street West 
Toronto, ON  M5K 1E6 

H. Michael Rosenberg  LS#: 58140U 
Tel: (416) 601-7831 
Charlotte-Anne Malischewski  LS#: 69687F 
Tel: (416) 601-8420 

Lawyers for the Canadian Civil Liberties Association 

54



Court File No.:  38574 

IN THE SUPREME COURT OF CANADA
(COURT OF APPEAL FOR ONTARIO)

BETWEEN: 
ATTORNEY GENERAL OF CANADA 

Applicant 

- and - 

CORPORATION OF THE CANADIAN CIVIL LIBERTIES ASSOCIATION 
Respondent 

MEMORANDUM OF ARGUMENT OF THE RESPONDING PARTY, CORPORATION OF THE 
CANADIAN CIVIL LIBERTIES ASSOCIATION 

INTERIM STAY AND INTERIM EXTENTION OF SUSPENSION DECISION 

McCarthy Tétrault LLP
Suite 5300,  
Toronto Dominion Bank Tower 
Toronto ON  M5K 1E6 

Tel: 416-362-1812 
Fax: 416-868-0673 

H. Michael Rosenberg LSUC#58140U 
Email: mrosenberg@mccarthy.ca
Charlotte-Anne Malischewski
LSUC#69687F 
Email: cmalischewski@mccarthy.ca 

Lax O’Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King Street West 
Toronto, ON  M5H 1J8 

Tel: 416-598-1744 
Fax: 416-598-3730 

Jonathan C. Lisus LSUC#32952H 
Email: jlisus@counsel-toronto.com 

Larissa C. Moscu LSUC#62928W 
Email: lmoscu@counsel-toronto.com 

Lawyers for the Respondent, Corporation of the Canadian Civil Liberties Association 

                  55



ii 

TO: ATTORNEY GENERAL OF THE ATTORNEY GENERAL
Department of Justice Canada 
Ontario Regional Office 
120 Adelaide Street West, Suite 400 
Toronto ON  M5H 1T1 

Fax: 416-954-8982 

Kathryn Hucal 
Johnathan Provart 
Bradley Bechard
Tel: 647-246-7510 / 647-256-0784 / 647-256-0883 
Fax: 416-973-0809 
Email: kathryn.hucal@justice.gc.ca / John.Provart@justice.gc.ca / 
Bradley.Bechard@justice.gc.ca 

Lawyers for the Respondent  

                  56



iii 

INDEX 
PAGE 

Contents 

PART I. OVERVIEW ................................................................................................................1

PART II. FACTS .........................................................................................................................2

A. Chronology of the relevant events ...........................................................................2
B. Canada undertook to comply with the condition that it now seeks to challenge on appeal

6
C. Canada has demonstrated that it can implement independent review .....................7

PART III. ISSUES ........................................................................................................................8

PART IV. ARGUMENT ...........................................................................................................9

PART V. ORDER REQUESTED ..............................................................................................11

levant events.............................................................................................................................2
B. Canada undertook to comply with the condition that it now seeks to challenge on appeal

6
C. Canada has demonstrated that it can implement independent review .........................7

SCHEDULE “B” TABLE OF STATUTES ....................................................................................1

APPENDIX “A” TURI MEMO.......................................................................................................2

                  57



1 

PART I. OVERVIEW 

1. The Attorney General of Canada (“Canada”) has sought leave to appeal from the decision of the Court 

of Appeal for Ontario (“ONCA”) refusing to extend the suspension of the declaration of constitutional 

invalidity of ss. 31-37 of the Corrections and Conditional Release Act (“CCRA”) beyond June 17, 2019. 

(“CCRA”).1  Canada has sought an interim stay of the ONCA’s order and an interim extension of the stay of 

the declaration of constitutional invalidity, both pending this Court’s determination of its application for leave 

to appeal.   

2. The Canadian Civil Liberties Association (“CCLA”) opposes the Attorney General of Canada’s 

(“Canada”) application for interim relief.  Canada’s application for leave to appeal is an abuse of process, as 

are its efforts to forestall the declaration of constitutional invalidity. 

3. Canada promised the ONCA – in its written argument – that it would implement independent review 

of administrative segregation placements during the term of an extended suspension of the declaration of 

constitutional invalidity.  Canada also told the ONCA that it did not oppose a supervisory order of this nature.  

Relying on this representation, the ONCA extended the suspension on the condition that Canada would 

implement independent review in the interim.  Canada said nothing and had the benefit of the extension.  Now 

that the suspension has come to an end, however, instead of implementing independent review, Canada argues 

that the ONCA erred in imposing this condition.  

4. There is no merit to Canada’s attack on the condition imposed by the ONCA.  It is a distraction from 

Canada’s real objective, which is to preserve its statutory authority to subject inmates to indefinite solitary 

confinement, notwithstanding the serious harm that the practice causes.  Canada’s real complaint is that the 

ONCA refused to extend the suspension of the declaration of constitutional invalidity beyond June 17, 2019.  

However, Canada advances no basis for leave to appeal on this issue.  Instead, Canada challenges the 

imposition of a condition to which it had acquiesced, with the hope of staying both the condition and the 

underlying declaration of constitutional invalidity. 

5.    This Court should not accede to Canada’s suggestion that it requires statutory authority to implement 

independent review, or that a legislative vacuum will threaten the safety of staff and inmates if the impugned 

provisions are permitted to fall.  Canada admitted that it has appropriate tools to implement independent review 

and maintain the safety of its penitentiaries without any assistance from this Court.  Canada will rely on these 

1 Corrections and Conditional Release Act, S.C. 1992, c. 20 (“CCRA”).  
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tools once the impugned provisions of the CCRA cease to be of any force or effect on June 18, 2019. 

6. The Court should be concerned about Canada’s approach to this application.  It asked for and received 

the indulgence of a seven week extension of the suspension, and now, having had the benefit of that suspension, 

it denies the bargain by which the ONCA accommodated its request.  Furthermore, it is unacceptable that 

Canada allowed seven weeks to elapse and gave the CCLA one day’s notice of its application.  By waiting to 

the last minute, Canada seeks to force this Court’s hand and deny the CCLA a fair opportunity to respond.  

This Court should not condone Canada’s tactics. 

7. The victims of Canada’s approach to this application are twofold.  On one hand, there are the inmates 

who will remain in conditions of prolonged solitary confinement that have already been declared 

unconstitutional.  On the other hand, there is the reputation of the administration of justice, which, as the 

ONCA noted, receives a black eye from Canada’s continued efforts to flout its obligations under the Charter.  

Canada’s application is abusive and it should be dismissed. 

PART II. FACTS 

A. Chronology of the relevant events 

8. On December 17, 2017, Marrocco ACJ released his decision on the CCLA’s application challenging 

the constitutionality of the provisions of the Corrections and Conditional Release Act (“CCRA”) that authorize 

administrative segregation.2  Marrocco ACJ found that Canada subjects segregated prisoners to solitary 

confinement until they suffer harm: 

[254] I am satisfied that there is no serious question the practice of keeping an inmate in 
administrative segregation for a prolonged period is harmful and offside responsible 
medical opinion.  

[255] Despite section 87 (a) of the legislative scheme, the current regime waits for the 
negative psychological effects to manifest in the form of some recognizable observable 
form of mental decompensation or suicidal ideation before supporting or perhaps 
removing the inmate. In other words, the person is not removed or supported until it is 
obvious that they have been harmed.3

9. Marrocco ACJ held that independent review within five working days was a constitutional floor to 

2 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491. 
3 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at paras. 254-55. 
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guard against the abuse of administrative segregation that was manifest on the record.4  Because the CCRA

and its regulations provide that the institutional head makes decisions to admit inmates to segregation, and 

those decisions are reviewed by the institutional head or his or her subordinates, there is no independent 

review.5  Accordingly, Marrocco ACJ declared sections 31 to 37 of the Corrections and Conditional Release 

Act (“CCRA”) contravene s. 7 of the Charter, are not saved by s. 1, and are of no force or effect pursuant to s. 

52 of the Constitution Act, 1982. 

10. At Canada’s request, and over the objection of the CCLA, Marrocco ACJ suspended his declaration of 

constitutional invalidity for 12 months.6  On January 16, 2018, the CCLA appealed to the ONCA seeking 

additional declarations pursuant to ss. 7, 11(h), and 12 of the Charter.  Canada took no appeal from Marrocco 

ACJ’s declaration of constitutional invalidity pursuant to s. 7 of the Charter or the factual findings about the 

serious harm caused by administrative segregation. 

11. Canada did nothing to remedy its constitutionally defective statute until October 16, 2018, when the 

government introduced Bill C-83: An Act to amend the Corrections and Conditional Release Act and 

another Act.  Concurrent with the hearing of the CCLA’s appeal on November 20-21, 2018, Canada moved 

to extend the suspension of Marrocco ACJ’s declaration of constitutional invalidity until July 31, 2019, which 

would allow time to bring Bill C-83 into force. 

12. On December 17, 2018, the ONCA allowed the motion to extend the suspension, but only until April 

30, 2019. It noted the absence of an explanation for Canada’s delay in addressing the Constitutional infirmity; 

the absence of information about interim measures to address or mitigate the Charter breach pending new 

legislation; and the fact that the proposed legislation did not seem to correct the constitution infirmity.7  The 

ONCA rebuked Canada for its “disappointing” failure to “address the concerns identified by the court” 8

13. In the parallel action styled British Columbia Civil Liberties Association v Canada (Attorney General), 

which likewise struck down ss. 31-37 of the CCRA with a one-year suspension, the Court of Appeal for British 

Columbia (“BCCA”) echoed the ONCA’s frustration with Canada’s conduct and imposed terms to ameliorate 

the conditions of administrative segregation during an extension of the suspension of the declaration of 

4 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at paras. 156 and 272-73.  
5 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at para. 155. 
6 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at para. 51. 
7 Canadian Civil Liberties Association v. Canada (Attorney General), 2018 ONCA 1038, at para. 9.
8 Canadian Civil Liberties Association v. Canada (Attorney General), 2018 ONCA 1038, at para. 12.

                  60



4 

invalidity to June 17, 2019.9

14. On April 2, 2019, Canada moved for a further extension of the ONCA suspension until November 30, 

2019.  This motion was heard in writing on April 23, 2019, and the ONCA released its decision on April 26, 

2019.  The ONCA found that Canada had waited more than a year before even discussing the 

implementation of the fifth working day independent review that Marrocco A.C.J. had declared to be a 

constitutional floor:

The evidence discloses that in January 2019, more than one year after the application judge 
released his decision, there were “discussions” about how the fifth-day review “could be 
operationalized”. Nothing more has been done to remedy the breach in the interim, and it 
remains unclear how Bill C-83 will remedy it if enacted.10

15. After considering Bill C-83, which neither eliminates solitary confinement nor provides for an 

independent fifth working day review, the ONCA concluded that “we have virtually nothing to indicate 

that the constitutional breach identified by the application judge is being or will be addressed in the 

future”.11  In these circumstances, the ONCA concluded that acceding to Canada’s request for a lengthy 

extension of the suspension “would compromise public confidence in the administration of justice and the 

court’s ability to act as guardian of the Constitution” – an outcome that the ONCA deemed 

“unacceptable”.12

16. Nevertheless, with “great reluctance” the ONCA ordered that the suspension be extended a last 

time – “one final extension” – for a further seven weeks to June 17, 2019, on the condition that Canada 

implement an independent fifth working day review in the interim – a condition that Canada did not 

oppose and with which it said it would comply.13

17. Canada did nothing until May 16, 2019, when it circulated a draft order for counsel’s review and 

approval.  Unfortunately, Canada’s draft order bore no resemblance to the ONCA’s decision.  Instead of 

extending the suspension, Canada provided the ONCA with a mark-up of the CCRA and asked the Court 

9 British Columbia Civil Liberties Association v Canada (Attorney General), 2019 BCCA 5, at paras. 10, 32-33. 
10 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at para. 15. 
11 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at para. 14.
12 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 16-17. 
13 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 19-22. 
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to read down the statute accordingly.14  Canada submitted its draft order together with submissions that 

noted the “unusual request” and rehashed arguments that it had made on the motion about a legislative 

vacuum.  

18. Marrocco ACJ had expressly rejected Canada’s request to read down, rather than strike down the 

statute, Canada took no appeal from that order, and Canada brought no motion to vary that order.  The 

CCLA opposed Canada’s draft order and urged the ONCA to issue an Order that reflected its decision to 

extend the suspension to June 17, 2019, which it did on June 7, 2019.15

19. Canada then waited until the afternoon of June 12, 2019, when it delivered notice of an application for 

leave to appeal from the ONCA’s refusal to extend the suspension to November 30, 2019.  This was the first 

time that Canada gave any indication of its intention to appeal from the ONCA’s April 26, 2019 decision.  

Having waited until the last minute, Canada now insists that the ONCA’s order must be stayed without giving 

the CCLA appropriate time to respond.  Canada has not implemented an independent fifth working day 

review, and there is no evidence that it made any effort to do so.

20. Despite the ONCA’s clear direction and the passage of more than a year and a half since Marrocco 

ACJ issued his declaration of constitutional invalidity, hundreds of federally incarcerated inmates remain 

indefinitely confined in conditions that have been found to be cruel and unusual and which cause serious, 

often permanent, harm.  Meanwhile, Canada’s purported remedial legislation, Bill C-83, appears to be 

stalled in the Senate, where a committee proposed substantial amendments that will have to be considered 

by the House of Commons, and no vote has been scheduled before either chamber.  The office of the 

legislation’s sponsor, the Honourable Ralph Goodale was non-committal about its fate, telling the 

Canadian Press that “[t]he government continues to review the implications of the rulings and is advancing 

Bill C-83 through the Parliamentary process”.16

21. Nor has Canada taken any steps to implement the ONCA’s decision on the merits of the CCLA’s 

application, which relied on s. 12 of the Charter to cap solitary confinement at 15 days, and which remains 

14 Exhibit H to the Affidavit of K. Mendonca, sworn June 10, 2019, Motion Record of the Applicant, Tab 2H, p. 130. 
15 Exhibit J to the Affidavit of K. Mendonca, sworn June 10, 2019, Motion Record of the Applicant, Tab 2J p. 133 and 143. 
16 Colin Perkel, The Canadian Press, National Newswatch, “Government asks Supreme Court for urgent stay of solitary 

confinement ruling”, June 12, 2019, Exhibit A to the Affidavit of C. Vincent, dated June 14, 2019, Respondent’s Motion 
Record, Tab 1A. 
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suspended by an “interim, interim” stay issued by this Court on April 12, 2019.17

B. Canada undertook to comply with the condition that it now seeks to challenge on appeal 

22. Canada seeks leave to appeal on the basis that “[t]here is a serious issue with respect to whether the 

ONCA erred in imposing [the condition that Canada implement an independent fifth working day review] in 

the circumstances, without any comment on the concerns identified by Canada.18  However, the ONCA noted, 

Canada did not oppose this condition and indicated that it would comply: 

[18] This leaves open the possibility of a short extension with conditions imposed by 
the court. The AGC “does not oppose” a conditional extension similar to that issued 
by the BCCA when it extended the BCSC’s suspended declaration of invalidity to 
June 17, 2019. The BCCA imposed numerous terms on its extension, including a 
fifteenth day review of segregation placement decisions by a person outside the sphere of 
influence of a prison’s institutional head.  

[19] The AGC indicates that Canada is currently in compliance with the BCCA’s order. 
The AGC also states that “Canada would comply with an Order to conduct an 
internally independent fifth-working day review of administrative segregation 
pending implementation of Bill C-83.” 

[20] Unlike its first request for an unconditional extension of the suspension, the AGC 
now invites the court to impose a condition on the extension. Clearly, Canada now 
accepts that an independent fifth day review can be implemented pending passage 
of Bill C- 83. Regrettably this was not the case on its first request for an extension in 
November 2018 and so the breach has been unnecessarily prolonged.19

23. The ONCA referenced Canada’s own reply factum on its motion to extend the suspension, which 

stated: 

…CCLA’s reference to the British Columbia Court of Appeal’s solution of a court 
ordered internally independent administrative review of segregation is one that this Court 
may find of interest in this case.  As it may be an approach that this Court could 
adopt to overcome the statutory constraints on conducting a fifth-working day 
review pending implementation of Bill C-83.  Canada is not opposed to a 
supervisory order in the circumstances… 

Canada would comply with an Order to conduct an internally independent fifth 
working day review of administrative segregation pending implementation of Bill C-

17 Canadian Civil Liberties Association v. Canada, 2019 ONCA 243, at para. 150. 
18 Canada’s Notice of Application for Leave to Appeal, at para. 9. 
19 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 18-20 [emphasis added]. 
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83.20

24. In these circumstances, it is disingenuous for Canada to argue that the ONCA’s decision “raises an 

issue of public importance with respect to the appropriateness of court-imposed conditions when granting 

extensions”.21  Having asked for and received an extension of a suspension conditional on implementing an 

independent fifth working day review, Canada cannot now resile from its own commitment to the ONCA.  To 

permit it to do so would be an abuse of process. 

C. Canada has demonstrated that it can implement independent review  

25. There is no merit to Canada’s claim that “it could not implement an independent fifth day review of 

administrative segregation without changes to the legislative provisions of the CCRA”.22 The provisions 

governing the review of administrative segregation are not even set out in the CCRA, but rather, in the 

regulations thereto.23

26. Moreover, Canada has already avowed that it has all the tools it needs to implement independent 

review.  Canada’s Application Record before this Court includes the affidavit of Lee Redpath, sworn April 2, 

2019.24  However, Canada did not disclose that Ms. Redpath was cross-examined on that affidavit on April 4, 

2019.  On cross-examination, Ms. Redpath was asked how Canada had complied with the BCCA’s direction 

that the suspension of the declaration of constitutional invalidity would only be extended on the basis that: 

The Correctional Service of Canada must establish a system of review whereby no 
inmate will remain in administrative segregation for more than fifteen days without such 
continued detention being authorized by a senior official who is neither the institutional 
head of the institution where the inmate is incarcerated nor a person who is subordinate to 
that institutional head.25

27. Ms. Redpath indicated that CSC had implemented an independent fifteenth day review by 

issuing a memorandum from the Deputy Commissioner for the Pacific Region.   That memorandum 

directed that fifteenth day segregation reviews would be decided by the Assistant Deputy Commissioner, 

20 Canada’s Reply Factum on Motion to Extend the Suspension, at paras. 5 and 26, Exhibit G to the Affidavit of K. Mendoca, 
sworn June 10, 2019, Motion Record of the Applicant, p. 111 and 120.  

21 Canada’s Notice of Application for Leave to Appeal, at para. 10. 
22 Canada’s Notice of Application for Leave to Appeal, at para. 7. 
23 Corrections and Conditional Release Regulations, SOR/92-620, ss. 21 and 23 
24 Affidavit of Lee Redpath, Exhibit E to the Affidavit of K. Mendoca, sworn June 10, 2019, Motion Record of the Applicant, 

p. 49. 
25 British Columbia Civil Liberties Association v. Canada (Attorney General), 2019 BCCA 5, at para. 34(j). 
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Correctional Operations or Assistant Deputy Commissioner, Integrated Services, or in their absence, the 

District Director – but only in the Pacific Region.26  This memorandum, issued by Cari Turi on February 9, 

2019, is reproduced in Appendix “A”.

28.    While the review contemplated by Ms. Turi would not meet the definition of independence 

articulated by Marrocco ACJ, which required a decision-maker “completely outside the circle of influence 

of the person whose decision is being reviewed” – it might nevertheless satisfy the ONCA’s stop-gap 

condition for the extension of the suspension to June 17, 2019: 

The Correctional Service of Canada must establish a system of review whereby no 
inmate will be kept in administrative segregation for more than five working days 
without the placement decision being reviewed and upheld by a senior official who is 
neither the institutional head of the institution where the inmate is incarcerated nor a 
person who is subordinate to that institutional head.27

29. Canada has provided no reason why it could not comply with its commitment to the ONCA in 

precisely the same manner that it complied with the direction of the BCCA.  Canada clearly does not 

require an order under s. 52 of the Constitution Act, 1982 to make this change.  Indeed, Canada has no 

plans to amend even the regulations pertaining to the review of segregation placements to implement the 

fifteenth day review that is already in place in British Columbia.28

PART III. ISSUES  

30. The only issue on this application is whether Canada has discharged its “heavy” burden of 

demonstrating “extraordinary circumstances” to justify an extension of the suspension of the declaration 

of constitutional invalidity.29  This question should be answered in the negative and the application for an 

interim stay and an interim extension should be dismissed. 

26 Memoradum of Cari Turi, dated February 9, 2019, Exhibit A to the Affidavit of C. Vincent, dated June 14, 2019, 
Respondent’s Motion Record, Tab 1B.

27 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at para. 175; Canadian Civil Liberties 
Association v. Canada, 2019 ONCA 342, at para. 22. 

28 Examination of Lee Redpath, April 4, 2019, Q. 178-182, Exhibit C to the Affidavit of C. Vincent, dated June 14, 2019, 
Respondent’s Motion Record, Tab 1C. 

29 Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2. 

                  65



9 

PART IV. ARGUMENT 

31. There is no merit to Canada’s claim that “the ONCA decision raises an issue of public importance with 

respect to what criteria should govern the granting of extensions of suspensions of invalidity, particularly when 

amending legislation which is at an advanced stage [sic] before Parliament”.30  This Court provided clear 

guidance on point in its decision in Carter v. Canada. 

32. In Carter, this Court recognized the gravity of Canada’s request: “[t]o suspend a declaration of the 

constitutional invalidity of a law is an extraordinary step, since its effect is to maintain an unconstitutional law 

in breach of the constitutional rights of members of Canadian society.  To extend such a suspension is even 

more problematic”.31  As in Carter, Canada is seeking to perpetuate a breach of s. 7 of the Charter.  This Court 

articulated the onerous test for an extension: “[t]he appellants point to the severe harm caused to individuals 

by the extension. Extraordinary circumstances must be shown. The burden on the Attorney General who seeks 

an extension of a suspension of a declaration of constitutional invalidity is heavy”.32

33. This more onerous test, rather than the usual balance of convenience, is applicable on Canada’s 

application for an interim stay because it is, in effect, seeking to extend the suspension of a declaration of 

constitutional invalidity.  There is no practical distinction between extending the suspension of the declaration 

and staying the ONCA’s order implementing Canada’s interim proposal to mitigate the Charter breach.  The 

underlying invalidity – a breach of s. 7 of the Charter - is not subject to appeal, and the only question is whether 

the Court should condone the continued breach of Charter rights. 

34. In Carter, “the interruption of work on a legislative response to the Court’s decision due to a federal 

election” constituted exceptional circumstances.33  However, there are no such circumstances here.  Canada 

has had more than a year and a half to bring remedial legislation into force, and it did not even begin to consider 

the issue of independent review until more than a year had elapsed.  Canada’s proposed legislation does not 

eliminate solitary confinement, nor does it provide for an independent fifth working day review, and the ONCA 

found that it does not appear to remedy the constitutional infirmity.34  Even if the legislation were up to the 

30 Canada’s Notice of Application for Leave to Appeal, at para. 10. 
31 Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2. 
32 Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2. 
33 Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2. 
34 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 14 and 17. 
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the task, its future remains uncertain as Parliament prepares to dissolve for a fall election. There is no evidence 

that Bill C-83 will ever become law. 

35. This Court should not accede to Canada's argument that "extending the suspension of the declaration 

of invalidity would prevent a harmful regulatory void" because the ONCA "failed to consider the safety and 

security concerns of inmates and staff'.35 In support of this allegation, Canada tenders nothing more than a 

law clerk's affidavit. By contrast, the ONCA had before it Canada's unequivocal evidence that it does not 

require legislative authorization to create prison subpopulations that address the needs of inmates 

who require isolation from some or all other inmates, and it has already done so.36 

36. It is clear that if Canada considers it necessary to isolate inmates it will rely on what it considered to 

be general authority under the CCRA. In particular, ss. 28 and 70 of the CCRA specifically require that 

inmates be confined in "the degree and kind of control and custody necessary for the safety of the public, 

the safety of the person and other persons in the penitentiary, and the security of the penitentiary".37 

These are the same considerations that are supposed to govern administrative segregation under s. 31 of the 

CCRA.38 However Canada will no longer have a legislated regime that regularizes and institutionalizes solitary 

confinement, and the practice will now be subject to challenge. That change cannot wait. 

37. The spectre of a legislative vacuum is an empty threat conjured by Canada in a last effort to give this 

Court pause. However, we are now at the point where enough must be enough. The ONCA carefully 

considered and rejected all of the arguments that Canada advances before this Court in support of its 

request for a continued suspension. 39 Canada does not suggest otherwise, nor does its notice of application 

identify any reason why leave to appeal should be granted on this issue. Rather, Canada simply seeks a 

different outcome. 

38. The ONCA rightly concluded that an extension beyond June 17, 2019 "would compromise public 

confidence in the administration of justice and the court's ability to act as guardian of the Constitution".40 The 

35 Canada's Notice of Application for Leave to Appeal, at para. l l. 
36 Examination of Kevin Snedden, March 8, 2019, Q. 455-465, Exhibit D to the Affidavit ofC. Vincent, dated June 14, 2019, 

Respondent's Motion Record, Tab ID; Examination of Lee Redpath, April 4, 2019, Q. 357, Exhibit C to the Affidavit of 
C. Vincent, dated June 14, 2019, Respondent's Motion Record, Tab IC. 

37 CCRA, ss. 28(a)(i)-(iii) and 70. 
38 CCRA, ss. 31 (3). 
39 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at para. 17. 
4° Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at para. 17. See also Canada (AG) v. Descheneaux, 

2017 QCCA 1238, at paras. 38-43. 



11 

ONCA's order expressly stated that "on June 18, 2019 sections 31 to 37 of the Act will be of no force or 

effect".41 This Court should give full credit to the ONCA's decision, and the decision of Marrocco ACJ and 

allow the declaration of constitutional invalidity to take effect. 

PARTV. ORDER REQUESTED 

39. The CCLA requests that this application for an interim stay and an interim extension be dismissed as 

an abuse of process, such that the impugned provisions of the CCRA will be of no force or effect on June 18, 

2019. In the CCLA' s respectful submission, this is the result that justice demands. 

40. In the alternative, if this Court grants an interim extension, it should refuse the interim stay and direct 

Canada to immediately implement a system of independent review of administrative segregation placements 

every five working days, and further, that Canada certify compliance to this Court, on notice to the CCLA. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 13th day of June, 2019. 

H. Michael Rosenberg LS# 581400 
Charlotte-Anne Malischewski LS#69687F 
Lax O'Sullivan Lisus Gottlieb LLP 

/t"&I~ /2,.r~k,y ;:'c.Jo,11r!AM L:.rl/f 
., {I 

Jonathan C. Lisus LS#32952H 
Larissa C. Mosen LS#62928W 
McCarthy Tetrault LLP 

Lawyers for the Respondent, the Canadian Civil Liberties Association 

41 Order of the ONCA, April 26, 2019, at para. 1. 
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l • I Government Gouvernement 
of Canada du Canada MEMORANDUM NOTE DE SERVICE 

FROM 

OE 

SUBJECT 
OBJET 

I W ardens 
Pacific Region 

7 
_J 

SECURITY CLASSIFICAllON . CLASSIFICATION OE SECURll C 

L OUR FllE - NOTRE Ri:Ft.RENCE 

YOUR FlLE - VOTRE Rt:Ft:RtNCE 

I Cari Turi 7 
_J 

A/Regional Deputy Commissioner L RHQ Pacific 

Regional Segregation Review Board Timeframes 

DATE 

February 4th 20 19 

The purpose of this memo is to advise of amendments to the Regional 
Segregation Reviews Board timeframes. This is a result of the January 7th 2019 
British Columbia Court of Appeal decision brought by the British Columbia Civil 
Liberties Association (BCCLA) and the John Howard Society of Canada. 

The BC Court of Appeal's condition outlined in section J) of the decision states: 
"The Correctional Service of Canada must establish a system of review whereby 
no inmate will remain in administrative segregation for more than fifteen days 
without such continued detention being authon"zed by a senior official who is 
neither the institutional head of the institution where the inmate is incarcerated 
nor a person who is subordinate to that institutional head.• 

In order to comply with the Court's condition G), the Regional Segregation 
Review Board will occur on every case before the inmate reaches 15 days in 
administrative segregation. The 15-day Regional Segregation Review Board 
decision will reflect whether the the administrative segregation of the inmate 
continues to be justified, and the decision will be rendered by the ADCCO or 
ADCIS of the Pacific region . In case of ADCCO/ADCIS absence, the 15-day 
Seg regation Review Board decision can be delegated to the District Director, 
Pacific region. 

All subsequent Regional Segregation Reviews Board decisions will continue to 
adhere to CD 709 para 65 (a) that slates the Regional Deputy Commissioner will 
"review the case of every inmate who reaches 40 days and that has been 
reviewed by the RSRB to determine whether the administrative segregation of 
the inmate continues to be justified." 

Full compliance of thee additional timeframes identified above will take place by 
February 18th 2019. 

Thank you for your cooperation , 

Canada 
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Cari Turi 
A/Regional Deputy Commissioner, Pacific Region 

CC: Assistant Commissioner Correctional Operations and Programs 

Deputy Wardens, 
RA Interventions and Assessment 
Regional Segregation Oversight Manager 
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