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I, CHRISTINA VINCENT, of the City of Toronto, in the Province of Ontario,

AFFIRM THAT:

1. I am a law clerk with the firm McCarthy Tétrault LLP, counsel for the Appellant,
Corporation of the Canadian Civil Liberties Association (“CCLA”). As such, | have
personal knowledge of the matters set out herein except where otherwise stated. Where |
do not have personal knowledge, | have identified the source of my information and belief,

and believe the information | am conveying to be true.









Government asks Supreme Court for urgent stay of solitary confinement ruling | National ... Page 2 of 4
4

"Canada has had a year and a half to address its constitutionally defective statute," said association
lawyer Michael Rosenberg. "It has failed to do so. This meritless application for leave to appeal is an
outrageous attempt to prolong the suffering of prisoners in solitary confinement and perpetuate an
abhorrent practice that has been thoroughly denounced by our courts."

The government has long maintained it was addressing the problems with administrative segregation
through Bill C-83, which senators were debating on Wednesday. Asked what would happen when the
practice becomes illegal next week, the government had little to say.

"The minister has nothing further to add at this point," a spokesman for Public Safety Minister Ralph
Goodale told The Canadian Press on Tuesday. "The government continues to review the implications
of the rulings and is advancing Bill C-83 through the Parliamentary process."

Critics have questioned whether the legislation will remedy the constitutional problems the courts
have identified.

A spokeswoman for Correctional Service Canada said on Tuesday that prison authorities were "still
examining the specifics of the ruling" and noted Bill C-83 was before Parliament but offered no details
of what might happen next week.

"CSC will ensure that measures are in place to protect the safety of our staff, offenders and our
institutions while being compliant with the law," the spokeswoman said in an email.

The urgent request to the Supreme Court is similar to one it made in April, when, at the last minute, it
sought a stay of another ruling from the Court of Appeal that declared more than 15 days in isolation
to be cruel and unusual punishment and therefore unconstitutional. The Supreme Court granted that
one.

It's not immediately clear when the high court will consider the new stay motion.

Colin Perkel, The Canadian Press

Tweet Share

Click here for more political news headlines (/)

https://www.nationalnewswatch.com/2019/06/12/government-asks-supreme-court-for-urgen... 06/13/19
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SUN EXCLUSIVE: Ford's approval rate drops to 29% - New poll leaves
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60. Q. That is fine, yes. I will
understand what you are saying.
A. Okay.
6l. Q. How much money was regquested in
the submission?
MR. PROVART: Again, I mean, we are
getting into the exact...if there is an
issue here, this is precisely what would

be covered.

BY MR. ROSENBERG:

62. Q. What was the result of the
submission, was 1t approved?
MR. PROVART: Again...I think you can
answer that question.
THE DEPONENT: There was an approval

for funding, vyes.

BY MR. ROSENBERG:

63. 0. When?
A. The Fall Economic Statement came
out...
64. Q. November 21, 20187
A. Sorry, I don't know the exact

date, but it was the Fall Economic Statement.

/R
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Q. All right. We will turn to that
in a moment. And what was the result, in terms
of the quantum of funding approved?

AL The result was we received notice
that we were getting the funding, so we were able
to move forward with the planning of the...

Q. You said "the funding", vyou got
the funding that you requested?

A. For the structured intervention
units, vyes.

0. Now, that funding that you
received had, I take it, baked into it a
component to cover the cost of the additional
staffing required to provide SIUs?

A, Correct, yes.

MR. ROSENBERG: And, vyou are not

going to provide me that number?

MR. PROVART: We will take that under

advisement and we will get back to you.

BY MR. ROSENBERG:

69.

Q. Does the 2017/2018 CSC report on
plans and priorities say anything about
compliance with the Ontario or B.C. Court

Decisions determining that sections 31 to 37 of

U/A



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

139.

140.

141.

142.

143.

12

L. Redpath - 38

that an election could be called before that
time?

AL I don't know.

0. You understand that Parliament
has to be prorogued before an election?

A. I am not familiar with the
electoral process.

Q. So, you can't tell me when
Parliament would be prorogued in advance of an
election?

Al No.

Q. Canada can offer no guarantee
that Bill C-83 will be proclaimed into force
before Parliament i1s prorogued before the
election?

A. I don’t have that information.

0. If there is a change in
government following the election, it is possible
that a new government will abandon Bill C-837

A. I don't know.

Q. And on the Motion presently
before the Court, Canada is asking to extend the
suspension until after the upcoming federal
election, correct?

A, Yes.
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Do you see that?

A. Yes.

0. The letter advises that CSC
expects to have such a system of review in place

in the Pacific region in April 2019, correct?

A. Yes.

Q. Any other regions?

A. No, not to my knowledge.

Q. And just so I understand that,

maybe that these 15-day reviews are not going to
happen by April 2019 in other regions, but are
there plans to implement these 15-day reviews in
other regions?

A. Not to my knowledge.

Q. When did CSC begin working on the

15-day review, as discussed in this letter?

A. I am going to say end of January.
0. And what...
A. Sorry, when we received...when we

put the letter in and it was accepted, we had

started to think about it...by "we", not me,

personally.
Q. Right, but you were involved in
this process. I see that there was a meeting of

January 31, 2019, in which it is stated that,
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Q. The letter continues to say that
at the end of February, what CSC was considering
was,

".,..Using the existing regional

segregation review board review process

as a model for the 15-day review..."
That is consistent with your understanding?

A. There was a discussion to...as a
framework, if you will.

0. Who chairs that regional
segregation review board?

AL Currently? The regional

segregation review board is by the assistant
deputy commissioner of correctional operations or
in their absence, the assistant...oh gosh.
ADCIS, assistant deputy...I don't know. ADCIS,
yes, I believe it is integrated services, it's
their counterpart. 1Is it integrated services?
Yes.

Q. Thank you. And after how many
days does that board currently review segregation
placements?

A, Sorry, we Jjust changed policy
back in 2017. Can I...top of head, I am going to

say 48 days but for, like, preciseness I could
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look to the policy.

Q. Is it possible it is 38 days?

AL Can I look...I don’t have...I
don’t pay attention to that, to be honest with
you.

Q. All right, understood. Are you
aware of any case where the regional segregation
review board has overruled an institutional
head's decision to maintain an inmate in
segregation and ordered that inmate's release?

AL I am not personally aware of
those cases.

0. Now, how is this going to work,
that you have a 15-day review conducted by
something like the regional segregation review
board when the Corrections and Conditional
Release Act, or regulation thereunder,
commissioner's directive, CD-709, none of those
instruments say anything about a 15-day review?

MR. PROVART: Yes, and I think I am

going to object to that question because

I think we are getting into basically

asking for a legal opinion here from the

witness about how this works within the

framework, the legal framework, you have
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Canada from counsel for the Department
of Justice. So...

MR. ROSENBERG: I want to keep this
in terms of the witness's involvement so
that I make this very practical.

MR. PROVART: Yes.

BY MR. ROSENBERG:

178.

179.

180.

181.

182.

Q. In order to implement the 15-day
review that is described in this letter and in
which you have some involvement, is there any
plan to amend the Corrections and Conditional
Release Act, that vyou know of?

A. I am not aware of that.

Q. Is there any plan to amend the
regulation under the Corrections and Conditional
Release Act?

A. I am not aware.

Q. Is there any plan to amend any

commissioner's directive?

A. At this point, I am not aware.

Q. Is there any plan to amend any
policy?

A. Policy would be 7009.

Q. Okay.
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A. And, I am not aware at this
point.

0. I see. And, have you received
advice that it will be necessary to make an
amendment to the Act, the regulation or the
commissioner's directive, in order to vest a
board like the regional segregation review board
with authority to conduct a 15-day review of an
inmate's detention in administrative segregation?

MR. PROVART: And we are going to

object to that question, of course,

because we are talking here about legal
advice. So, that 1s solicitor/client
privileged.

MR. ROSENBERG: I guess I am getting

a little frustrated here, Counsel,

because I am trying to understand what

is being planned to implement the 15-day
review that is being described to the

Court of Appeal as something that is to

be available to the Pacific region this

month, right. And I am trying to
understand if, in order to implement
this kind of review, any changes are

made or required to be made beyond CSC

/R
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A, Underway.
0. What has been done?
A. Reviewing policy. Reviewing who

could be in the...who could be making that
decision.

Q. When did the review of the policy
start?

A. I couldn’t give you an actual
date. As we started to look at the structured
intervention units, we looked at a different
scheme taking into consideration what the court
cases had said. So, we are now looking, what
could that scheme look like.

0. Is that back in early 2018, you
started reviewing the policy?

A. No. Not for this particular...
not for the fifth day, sorry.

Q. Okay. So, for the fifth day
independent review, when did that...you said you
couldn’t give me a precise date but when did the
review of the policy start, in that regard?

A. It is not a formal review, Just
to be clear, but we have started to look around
the beginning of January of this year...

Q. Of 20197
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A, ...as we start to move towards
the structured intervention units.

0. But January 2019 is when that
effort started?

A. Yes.

Q. So, more than a year after
Associate Chief Justice Marrocco's Decision?

A. Yes.

Q. And you said it is not a formal
review. Who is conducting the review?

AL It is my staff and I...are
looking at the policy as we look to move forward,
but we haven’t written anything down vyet. It is
just conversations, consultation with our staff

to see what makes sense.

Q. What makes sense?

A. From an operational perspective,
SOrry.

Q. I see. What are you
contemplating?

A. Looking at who would be better

positioned to make that entry into segregation.
Who could that be?
0. And, what are your ideas?

A. At this point, they are quite
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fluid but we would be looking at a deputy warden.

Q. You want a deputy warden, who
works for the warden, to provide the independent
review at the fifth working day review?

A. Sorry, the deputy warden would be
placing the inmate. Would have the authority to
place the inmate...

Q. Oh, I see.

A. ...and the warden, independently,
would then review that placement at the fifth...
yes, SOorry.

Q. And so, that would then be the

kind of independent review that CSC is

contemplating?

A. But, again, this is very
preliminary.

Q. Okay.

A. So, I would not say that this is

what we are...

0. No, I understand. But that is
the working plan you have, right?

A. That is the beginning of it.

Q Okay. Any other working plans?
A. At this point, no.
Q

Any steps, beyond the



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

224.

225.

226.

227.

228.

21

L. Redpath - 59

conversations that you have had with your staff,
that CSC has taken to implement a fifth working
day independent review of segregation placements?

A. Sorry, could you repeat that
again?

Q. Has CSC taken any steps to
implement a fifth working day independent review
of segregation placements, beyond the
conversations that you have just described with
your staff?

AL Not to my knowledge. I have not

participated in those.

Q. And you would expect to...
A. So, me and my staff.
Q. You would expect...you and your

staff expect to be involved in any such
discussions, given your role?
A. There could be conversations at a

higher level that haven’t trickled to me yet.

0. You are not aware of any, though?
A. Exactly.
Q. And in terms of your

understanding beyond the conversations that you
have had with your staff, CSC has done nothing to

implement an independent fifth working day review
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Q. Section 36(1l) describes the
entitlements of an inmate in a structured
intervention unit?

Al Yes.

Q. Section 37 (1) describes the
exceptions to those entitlements, correct?

A. Yes.

Q. And 37 (1) (c) provides that those
entitlements will not be offered in those
circumstances that are reasonably required for

security purposes, correct?

A. The natural...yes.

0. Well, more than natural
disasters. It's...

A Yes, riots, other...yes.

Q. ...Security reasons.

A That paragraph, ves.

Q. Okay. Are there any prescribed
circumstances that have been identified for the
purpose of subparagraph 37 (1) (c)?

MR. PROVART: And I just, by way of

clarification, I think, again, the

witness is not a lawyer. You want to
specify how the prescribed circumstances

refer to the regulations? Are you...
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MR. ROSENBERG: I want to know 1if
there are any draft regulations, if CSC
has contemplated what the prescribed
circumstances will be, if there 1is
anything to provide content beyond, you
know, what I can read in the text of the
Bill, which is what 1s reasonably
required for security purposes. This is
the opportunity to provide me with that
information, Counsel.

MR. PROVART: Go ahead.

THE DEPONENT: I am not familiar with
the regulations...sorry, I am familiar
with the regulations, the draft
regulations. What I am not familiar
with is if they get more prescriptive

than what is here in the Bill.

0. So, the answer is you don’t know?
Al Correct.
Q. And these are circumstances under

section 37, where the inmate may not get four

hours out of cell in a given day, correct?

A, Correct.
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Q. In fact, there are circumstances
where the inmate may not get any hours out of
cell in a given day?

Al Yes.

0. All right. Let's look at what
the independent review does in those
circumstances. So, we will flip ahead to section
37.83. Now, this section describes the
circumstances under which an independent review
will be triggered, correct?

Al Yes.

Q. So, an independent review of the
inmate's detention in the structured intervention
unit can be triggered after five consecutive
days, in which the inmate has been denied the
entitlements that we saw in section 36, correct?

A. Correct.

Q. So, this would be in a
circumstance where the inmate isn’t getting out

of his cell?

A. Yes.

Q. Now, in those circumstances...
MR. PROVART: Mr. Rosenberg, I just
want to...you asked in your guestion,

you used the permissive. You said, "can
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it, too, after 30 years.
Q. Fair enough. When I get

confused, right...I know it is not all the same

to you but...

A. No, it is not.

Q. All right.

A So, Jjust, sorry, for the four
hours?

Q. Yes?

A. That is not...so when you keep

saying he or she is not out of their cell, that
...there also is the showers. They are in and
out of the shower.

0. I understand.

A. So, it is not that they are
locked in their cell for 24 hours. We are clear
on that.

Q. No, no. But let's say you had an
inmate who was not leaving his cell for five
consecutive days, that triggers the independent
review, correct?

A. Correct.

Q. The independent review happens,
and the independent reviewer concludes that CSC

is not taking all reasonable steps to get the
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inmate out of his cell?

A. Yes.

Q. All right. Let's say that that
independent review takes place instantaneously,
as unrealistic as that scenario may be. It is
still a further seven days before the independent
reviewer is able to order CSC to remove the

inmate from the structured intervention unit,

correct?
A. Yes. So, within seven days.
0. Okay.
AL Yes, I agree.
0. Okay. And so, we can agree that

that may mean that the inmate remains in his cell
for 12 consecutive days before the decisionmaker
can order his release, correct?

A. Correct.

Q. Okay. Now 1f we can agree on
that, then I think we can also agree that what is
set out here in Bill C-83 is not the independent
review with authority to release the inmate after
five working days, that is contemplated in
Associate Chief Justice Marrocco's Decision,
correct?

MR. PROVART: Okay, I think that
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question...of course, when you say,
"when contemplated in the Decision™, I
think we are getting into a legal
interpretation again. So, I think you

should. . .rephrase.

BY MR. ROSENBERG:

294,

295.

Q. Let me make this very practical
for the witness. Associate Chief Justice
Marrocco, paragraph 175 of his Decision, stated
that,

"...The independent decisionmaker must

be able to substitute its decision for

that of the person whose decision is
being reviewed..."
There is nothing in Bill C-83 that allows an
independent decisionmaker to substitute his or
her decision, for the decision of the
institutional head to maintain segregation after
five working days?

A. Yes.

0. There is nothing in Bill C-83
that authorizes the independent decisionmaker to
order the release of an inmate from segregation

after working days?
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A. Correct.

0. And I take it that beyond the
discussions that you have had with your staff,
there is no plan for an independent decisionmaker

with that kind of authority?

A. Beyond what is in the Bill,
correct. Sorry, in a couple of minutes, can I...
MR. ROSENBERG: Yes. You are asking

for a break.

upon recessing at 10:38 a.m.
A BRIEF RECESS

upon resuming at 10:49 a.m.

LEE REDPATH, resumed

CONTINUED CROSS-EXAMINATION BY MR. ROSENBERG:

298.

299.

0. Let's go back on the record. Ms.
Redpath, you are familiar with the Ontario Court
of Appeal's Decision in this matter dated March
28, 20197

A. Yes.

Q. You understand that the Court of
Appeal limited segregation placements to 15 days,
after which continued detention becomes cruel and

unusual punishment or treatment?
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people that can participate in those calls.

Q. Let me just be clear, though.
You said it was the regional deputy commissioner
for the Ontario region that is chairing these
meetings. Is this only about complying with the
Court of Appeal's Decision of March 28, in the
Ontario region?

A. Yes. For that particular
decision, yes.

Q. I see. 1Is there any effort being
taken to comply with the Court of Appeal's
decision of March 28, outside of the Ontario
region?

A. Not that I am involved in, or
aware of.

Q. What will Canada do to comply
with the Court of Appeal's Decision of March 28?

MR. PROVART: And that, of course,

calls for a legal interpretation with

respect to the requirements of the

Decision.

BY MR. ROSENBERG:

311.

Q. Well, let's take the legality out

of it, then, Counsel. What will Canada do to
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limit segregation placements to 15 days?

A. They are going to comply with the
law. How they get there, I have not been
involved in those conversations.

0. Now, let's talk about funding.

At paragraph 8 of your affidavit, you told me
earlier that these numbers come from the Fall
Economic Statement 20187

A. Sorry...yes.

Q. I am going to ask you to turn up
Exhibit E to Mr. Klugsberg's affidavit in our
responding record. This is volume 2, Counsel.
Please turn to page 679 of the responding record,
and you will see this is a transcript from the
standing committee on public safety and national
security, dated November 27, 2018.

Please turn to page 682 of the
responding record. The last question on this
page is from Ms. Pam Damoff, D-A-M-O-F-F, a
Liberal Member of Parliament. She is asking
about $448 million allocated to Corrections. The
top of page 683, Minister Ralph Goodale...that is
your minister, correct?

A. Yes.

Q. Minister Goodale says that the
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November 20197

A. Correct.

0. And that is regardless of whether
Bill C-83 becomes law?

A. We will move to...yes.

Q. Do you have enough money budgeted
and approved by the Treasury Board to implement
structured intervention units?

A. We have put...we are going
forward with the Treasury Board's submission to
access that money. So, the money has been
allotted. Once we access that money, we have
enough to do our staffing and to open our units.

0. That is the...well, I shouldn’t
say that. I can see that there is $13 million
for the last fiscal year. There is $44 million
for the current fiscal year. But I don’t have
the breakdown between the structured intervention
units and mental healthcare, do I?

A. I don't know.

0. Well, I see in your affidavit you
have broken down the amounts for those two
buckets. ..

A. M'hm.

Q. ...but I don’t see that in the
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Fall Economic Statement. Where did you get the
division between the $297.3 million and the
$150.3 million?

AL That I believe came...I am not
100 percent certain, so I won't...

Q. Okay. So, I don’'t want vyou to
guess but...

A. Yes.

Q. ...do you think I would get that
information from your Treasury Board submission?

Al Yes.

Q. And, likewise, that Treasury
Board submission would identify how much money is
to be spent last year and this year for
structured intervention units, as opposed to
mental healthcare enhancements?

A. Correct.

Q. Okay. Now, you say you have
enough money that has been approved, so long as
the Treasury Board releases it to you in order to
implement structured intervention units, correct?

A, Correct.

Q. Do you have a budget for the cost
of implementing the structured intervention

units?
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Sure.
A. I don’t have it off the top of my
head.
0. But 1if I had the document I have

requested, I would be able to identify that?

A. Yes.

Q. It is fair to say that Bill C-83,
if it were passed, would set a legislated floor

for the treatment of prisoners, correct?

A. The treatment of prisoners?

Q. Yes.

A. In the structured intervention
unit?

0. Right.

A, Yes.

Q. But you don’t need a new statute

to create a subpopulation, do you?

A, No.

Q. You don’t need a statute to
implement a new commissioner's directive?

A. No.

Q. You don’t need a statute to grant
inmates' rights that are less than the general
population, but more than currently offered in

administrative segregation?
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BY MR. ROSENBERG:

368.

369.

370.

371.

372.

373.

Q. Suffice it to say that you
understand that CSC is currently trying to get
authority to access the funding that has been
approved for fiscal 2019/20207?

A. Yes.

Q. In your affidavit, at paragraph
17, you say that you and your team,

"...Met with CSC managers across all

five regions in February and March 2019,

to discuss how SIUs will be

implemented..."

Do you know who Curtis Jackson 1is?

A. Yes.
Q. What is his title?
A. Assistant deputy commissioner,

correctional operations.

Q. For the Ontario region?
A. Ontario region, sorry, vyes.
0. I understand that he has

responsibility for implementing SIUs in the
Ontario region?

A. Yes.

Q. Did you meet with him?

A. He was part of the group, ves.
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under advisement with all the other

requests.

BY MR. ROSENBERG:

402,

403,

404,

405.

406.

Q. Paragraph 23 of your affidavit,
you list the things that CSC will need to do over
the next several months to implement structured
intervention units, correct?

A. Yes.

0. Now, 1f we look at this list, for
example, 23(a), you don’t need Bill C-83 in force
to hire and train large numbers of new staff?

A. Not C-83, no.

0. You need resources that you have
told me have already been approved by the
Treasury Board, correct?

A. Yes.

Q. And as you propose at paragraph
30 of your affidavit, CSC's already recruiting
new staff to meet the needs of Bill C-83?

A. Correct.

Q. S0,

"...CSC has opened a new training centre

for those staff members...

A, The correctional officers.

U/A
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Q. Right. And that didn’t need

require any new legislation?

A. No. Funding.

0. Funding, but not legislation?
A. Correct.

Q. And the funding, as you said,

already approved?

A. Correct.

0. Paragraph 23(c), you don’t need
new legislation to develop programming and
interventions for inmates so that they can spend

more time out of cell?

Al That is correct. The development
of the training...that is correct.
Q. Paragraph 23 (b), you don’t need

new legislation to build, say, additional yards
at prisons or additional facilities for
traditional indigenous spiritual practices?

AL No.

0. You don’t need new legislation to
subdivide spaces at CSC's prisons?
No.
To install specialized furniture?

No.

o = 0

To develop information technology
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systems?

A. No. But we wouldn’t be doing
that if we didn’t have the legislation.

0. Well, hold on a second. You can
do that if CSC decides to spend its budget
allocation on information technology systems,
right?

A. The information technology system
is specific to the requirements of the Bill.

0. Well, the information technology
system is to track how much time inmates spend in
his cell, right?

AL Correct.

0. And CSC could of its own
volition, decide to invest in such an information
technology system, whether or not Bill C-83
was. ..

A, Fair enough.

Q. Same thing for, say, ordering
secure fitness agreement, as you have described
at paragraph 26 of your affidavit, correct?

A, Correct.

Q. You don’t need new legislation to
give segregated inmates four hours out of cell

each day?
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A. Correct.

0. You don’t need new legislation to
give inmates in segregation two hours of
meaningful human contact each day?

A. Correct.

Q. At paragraph 29 of vyour
affidavit, vyou deposed to November 2019 as the
date to which you are working to have SIUs in
place at identified CSC institutions, correct?

Al Yes.

0. Is that at all of the SIUs that

are planned, operational-?

A. Yes.

Q How many SIUs are planned?

A Fifteen, for '19/'20.

Q. When will the first one open?
A November.

Q. Is there some kind of workflow

document that explains the steps you are going to
take and when they are going to be taken, with
respect to that November 2019 date for the
opening of the SIUs?

A. There are separate documents.
There is not one.

0. There 1s one for each SIU?
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A. Correct.

0. You don’t need new legislation to
give inmates in segregation two hours of
meaningful human contact each day?

A. Correct.

Q. At paragraph 29 of vyour
affidavit, vyou deposed to November 2019 as the
date to which you are working to have SIUs in
place at identified CSC institutions, correct?

Al Yes.

0. Is that at all of the SIUs that

are planned, operational-?

A. Yes.

Q How many SIUs are planned?

A Fifteen, for '19/'20.

Q. When will the first one open?
A November.

Q. Is there some kind of workflow

document that explains the steps you are going to
take and when they are going to be taken, with
respect to that November 2019 date for the
opening of the SIUs?

A. There are separate documents.
There is not one.

0. There 1s one for each SIU?
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A. No. So, for infrastructure, here
is the plan. For staffing, here is the plan.
427. Q. Right. And those documents lay
out the steps...
A. Timeline.
428, Q. ...that ought to be taken and

when they will be taken?

A. Correct.
429, 0. Those documents exist?
Al Yes.
430. Q. They are in your possession?
A. Can be.
431. MR. ROSENBERG: Can I have copies,
please?
MR. PROVART: And we will take that

under advisement with the others.

BY MR. ROSENBERG:

432. Q. And I understand, for example,
that the segregation unit at Millhaven has
already been closed?

A. Correct.

433. Q. For the purpose of establishing a

structured intervention unit in that space?

A. No. Where the segregation unit

U/A
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Page 147
the availability of special housing units or
transitional units?

A. There are subpopulations within

institutions. Again, the make up of those units 1is
such that attention needs to be paid to making sure
that they have equitable access to the different
services of the institutions and affording, you
know, access to those types of things as required.

So there are -- I can't speak to the
entire country at this point, but that there are of
different subpopulations in different institutions.

So, for example, Millhaven, with the
different populations that we had when I was
warden, we would work with the inmate committees to
develop a routine that would allow different groups
of offenders access at different times to provide
them even separation between the populations that
weren't compatible.

Q. Is there a policy that governs the
entitlements of inmates in subpopulations?

A. So the policy framework is the
general policy framework for open populations
because they are open populations, so you have to
provide them similar access to what everybody else

gets.

www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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Hence, so the Millhaven example I gave,

they were provided, you know, for the one gym, for
example, we would divide up gym times and try and
make sure that there was equitable access to those
things within the population to develop those
routines.

Q. Is there a policy or a listing of
the subpopulations that exist at each institution?

A. I don't know if we have a very
definitive listing of each individual one across
the country, I don't know.

Q. I guess what I'm wondering 1is
whether there's a standard subpopulation you'd
expect in a given institution?

A. Again, it's going to depend on the
population at that institution. So, for example,
Millhaven Institution with the closure of Kingston
Penitentiary had those different populations. So
that experience and that reality would be a little
bit different than a Collins Bay, for example,
which would have one -- generally speaking, one
population.

0. Does the subpopulation gets its
own range; is that right?

A. That would just be a separate

www.neesonsreporting.com
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Page 149
set -- a separate unit, or a range. Again, that

would depend on physical layout of the institution.

BY MR. ROSENBERG:

Q. Counsel, can I have a list of the
subpopulations that exist at CSC facilities and
their capacity?

u/T MS. HASHEMI: Yes.

MR. ROSENBERG: Thank you.

BY MR. ROSENBERG:

0. So in terms of subpopulations, I'm
just trying to understand the transition from the
time of this Task Force Report in 1997 to present.

Is what you're telling me that CSC
relies less on subpopulations today than it did in
199772

A. I can't say. I don't know what
the reliance on subpopulations was in 1997, I was
still a junior correctional officer. I think at
that time I was a term, or just hired in
terminally. So I don't know what the prevalence
was back then, so I couldn't draw a comparison.

0. Are they still called "special
housing units"; is that term still used?

A. I am not -- in my experience, I

haven't heard that -- what's in brackets there 1is

www.neesonsreporting.com
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what I'm more familiar with, in terms of calling it

"transition units" but...

0. Was what we discussed earlier at
the Springhill Institution, A Range in 2015 moving
the inmates who were now being transferred to a
higher security classification, is that an example
of the subpopulation?

A. It would be a subpopulation, yes.

Q. So there's some room for
creativity, I suppose, in designating
subpopulations to get people out of segregation?

A. There is room for it, yes. Again,
what is possible would be dependent on a number of
factors. Not least of which would be
infrastructure and things of that nature.

Q. Although as we discussed, the
Springhill Institution example, did not require a
change in infrastructure?

A. Exactly. So where infrastructure
lends itself to it, then there's opportunity to do
those things.

0. Next in this pyramid in the Task
Force Report at page 45, "Individual Lockup"; what
is that?

A. My assumption there would be -- so

www.neesonsreporting.com
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administrative segregation units at

maximum-security institutions [...]"
by February 2019; did it do so?
A. My understanding it has, yes.

526 0. With the result that CSC was able
to better deliver segregation interventions
one-on-one 1in small groups with inmates in the
program or interview spaces 1n segregation units,
correct?

A. That's my understanding, yes.

527 Q. Paragraph 7:

"Starting in January 2019 and
continuing thereafter, CSC will open
units outside of administrative
segregation for inmates who do not
want to integrate in mainstream
inmate population and who do not
meet the criteria for placement in
administrative segregation."

Has that happened?
A. Yes.

528 Q. Where?

A. Atlantic Institution, I believe
Donnacona and Kent Institution are the three that

are currently open.

www.neesonsreporting.com
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Q. These are using units, wings that
were underutilized?
A. It's using existing cell space and

re-profiling populations. I wouldn't say
"underutilized", but we're reshaping how they're
utilized.

Q. Sure. No infrastructure changes,
I guess is my point, were required?

A. Correct.

Q. You were able to take a segregated
population and move 1t to non-segregated, less
restrictive conditions, correct?

A, Correct.

Q. And that was a matter of changing
your population management practices?

A. That, and resourcing implications
as well.

0. So you're talking about no
infrastructure changes, but allocating staff
differently?

A. Yes, and new staff.

Q. And new staff.

So by allocating staff to the task of
removing this population from segregation, you've

been able to do so successfully at these three

www.neesonsreporting.com
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institutions you've mentioned?
A. Thus far, vyes.
0. Is there a plan to roll this
program out across all CSC institutions?
A. There's a number of sites
identified to have -- as it says, we started in

January 2019 and continuing thereafter. That won't
necessarily be in every institution, but there's a
series 0of sites identified. Unfortunately, I don't
have the list of sites with me today.

Q. So these are people we're talking
about who shouldn't have been in segregation?

A, I wouldn't say that they shouldn't
have been in segregation. There was reasons for
them to be in segregation, and we've developed this
as an alternative.

Q. They no longer met the legal
definition for "segregation of an inmate", correct?

A. Not necessarily.

0. You said in your affidavit, these
are people who "do not meet the criteria for
placement in administrative segregation"?

A. Sorry. So there are cases -- let
me clarify.

There were cases that were in

www.neesonsreporting.com
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were being maintained. We didn't want them in

segregation.
Q. Right. You found an alternative

for these inmates, right?

A. Correct.

Q. A less restrictive housing
alternative?

A. Correct.

Q. And as a result of this change in

population management starting in January 2019, it
was no longer necessary to house them 1n
segregation, because they could be accommodated in
a less restrictive housing option?

A. Yes, because we were able to
provide that space to them, yes.

Q. Why didn't you do this before
January 2019?

A. Prior to January 2019, and
certainly in my experience as a warden, when I had
cases where we felt that there was a safe, viable
option for the offender, we did what we could to
encourage them to avail themselves of that
opportunity.

I've had personal conversations with

offenders about inmate codes and perceptions of

www.neesonsreporting.com
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particular types of institutions, but that

offenders self-selected segregation over attending
those institutions.

I've tried to impress upon them that
post-social lifestyles don't necessarily put weight
on those, you know, prison culture type things.

And so my experience has been that we
really tried to get offenders out back into the
full open population where we could -- in light of
the issues we're facing now, and with additional
resources, 1n terms of being able to adjust
routines in the institution, we were able to open
these types of areas to provide that additional
access to these folks.

Q. Okay. Whatever efforts you've
made to get inmates out of segregation before this
policy change in January 2019, the effect of this
policy change, as you say in your affidavit, is to
take one-third of the segregated population out of
segregation, right?

A. Approximately.

Q. That one-third of the segregated
population is a group of inmates for whom no
previous efforts have been unsuccessful in removing

them from segregation, correct?

www.neesonsreporting.com
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A. Correct. With the individuals had

been selected, except the opportunities that we
were putting up with. But, yes, you're correct
that our efforts weren't successful.

Q. These folks stayed in segregation
until you opened another wing for an alternative
housing arrangement, right?

A, Correct.

0. And my question to you 1is, 1if it
was simply a matter of opening another wing for an
alternative housing arrangement, why wasn't this

done before January 2019?

A, Well, again, it requires resources
and --

Q. What resources?

A. You have to have the -- if you're

going to expand the operational day, then you need
to have correctional officers available to do those
types of things.

0. How many correctional officers?

A. Again, I didn't bring the stats
around these efforts.

Q. Could you find out what the cost
of doing this was, please? How many people had to

be hired to staff these alternative arrangements at

www.neesonsreporting.com
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the institutions, each of the institutions that

you've mentioned the Atlantic Institution,
Donnacona and Kent?
Uu/T MS. HASHEMI: Yes, we can undertake to
do that.

MR. ROSENBERG: Thank you.

BY MR. ROSENBERG:

Q. So that's what you're saying.
You're saying this was really just a matter of
hiring some additional correctional officers,
that's the resources you're talking about?

A, Well, it's additional resources,
it's having the space available.

Q. You said the space was already
available.

A. It was being used so, yes, it's
re-profiling the population --

Q. You didn't have to make any
changes to the infrastructure, right?

A. -- moving people around. So, yes,
it's a shift in how we manage the population, a
shift in how we're aligning the populations in our
institutions.

Q. Now paragraph 9 of your affidavit:

"Starting in January 2019

www.neesonsreporting.com
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0. Paragraph 35, it says that --
A. Oh, 35, sorry. Wrong page.
Q. "The requirements set out in
subparagraphs (a) to (f) of
paragraph 34, must be fulfilled --"
A. "-- as soon as possible and in

any event before 18th of January,

2019."

0. Has that happened?

A. It's my understanding that they
have, vyes.

Q. So inmates are getting, in
subparagraph (d), the extra 30 minutes of yard each
day?

A, Correct.

Q. That didn't require the
construction of any new yards?

A. No, expansion of the operational
day.

Q. Paragraph 36 states that the
requirements in paragraph 34 (g) through (h) must
be met by May 1, 2019.

Is that going to happen?

A. I believe so.

Q. Subparagraph (i) in paragraph 34,

www.neesonsreporting.com
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PART I. OVERVIEW

1. The Attorney General of Canada (“Canada”) has sought leave to appeal from the decision of the Court
of Appeal for Ontario (“ONCA”) refusing to extend the suspension of the declaration of constitutional
invalidity of ss. 31-37 of the Corrections and Conditional Release Act (“CCRA”) beyond June 17, 2019.
(“CCRA”).! Canada has sought an interim stay of the ONCA’s order and an interim extension of the stay of
the declaration of constitutional invalidity, both pending this Court’s determination of its application for leave

to appeal.

2. The Canadian Civil Liberties Association (“CCLA”) opposes the Attorney General of Canada’s
(*Canada”) application for interim relief. Canada’s application for leave to appeal is an abuse of process, as

are its efforts to forestall the declaration of constitutional invalidity.

3. Canada promised the ONCA - in its written argument — that it would implement independent review
of administrative segregation placements during the term of an extended suspension of the declaration of
constitutional invalidity. Canada also told the ONCA that it did not oppose a supervisory order of this nature.
Relying on this representation, the ONCA extended the suspension on the condition that Canada would
implement independent review in the interim. Canada said nothing and had the benefit of the extension. Now
that the suspension has come to an end, however, instead of implementing independent review, Canada argues

that the ONCA erred in imposing this condition.

4, There is no merit to Canada’s attack on the condition imposed by the ONCA. It is a distraction from
Canada’s real objective, which is to preserve its statutory authority to subject inmates to indefinite solitary
confinement, notwithstanding the serious harm that the practice causes. Canada’s real complaint is that the
ONCA refused to extend the suspension of the declaration of constitutional invalidity beyond June 17, 2019.
However, Canada advances no basis for leave to appeal on this issue. Instead, Canada challenges the
imposition of a condition to which it had acquiesced, with the hope of staying both the condition and the

underlying declaration of constitutional invalidity.

S. This Court should not accede to Canada’s suggestion that it requires statutory authority to implement
independent review, or that a legislative vacuum will threaten the safety of staff and inmates if the impugned
provisions are permitted to fall. Canada admitted that it has appropriate tools to implement independent review

and maintain the safety of its penitentiaries without any assistance from this Court. Canada will rely on these

! Corrections and Conditional Release Act, S.C. 1992, c. 20 (“CCRA”).



tools once the impugned provisions of the CCRA cease to be of any force or effect on June 18, 2019.

6. The Court should be concerned about Canada’s approach to this application. It asked for and received
the indulgence of a seven week extension of the suspension, and now, having had the benefit of that suspension,
it denies the bargain by which the ONCA accommodated its request. Furthermore, it is unacceptable that

Canada allowed seven weeks to elapse and gave the CCLA one day’s notice of its application. By waiting to

the last minute, Canada seeks to force this Court’s hand and deny the CCLA a fair opportunity to respond.

This Court should not condone Canada’s tactics.

7. The victims of Canada’s approach to this application are twofold. On one hand, there are the inmates
who will remain in conditions of prolonged solitary confinement that have already been declared
unconstitutional. On the other hand, there is the reputation of the administration of justice, which, as the
ONCA noted, receives a black eye from Canada’s continued efforts to flout its obligations under the Charter.

Canada’s application is abusive and it should be dismissed.

PART II. FACTS

A. Chronology of the relevant events

8. On December 17, 2017, Marrocco ACJ released his decision on the CCLA’s application challenging
the constitutionality of the provisions of the Corrections and Conditional Release Act (“CCRA”) that authorize
administrative segregation.? Marrocco ACJ found that Canada subjects segregated prisoners to solitary

confinement until they suffer harm:

[254] 1 am satisfied that there is no serious question the practice of keeping an inmate in
administrative segregation for a prolonged period is harmful and offside responsible
medical opinion.

[255] Despite section 87 (a) of the legislative scheme, the current regime waits for the
negative psychological effects to manifest in the form of some recognizable observable
form of mental decompensation or suicidal ideation before supporting or perhaps
removing the inmate. In other words, the person is not removed or supported until it is
obvious that they have been harmed.®

9. Marrocco ACJ held that independent review within five working days was a constitutional floor to

2 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491.
3 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at paras. 254-55.



guard against the abuse of administrative segregation that was manifest on the record.* Because the CCRA
and its regulations provide that the institutional head makes decisions to admit inmates to segregation, and
those decisions are reviewed by the institutional head or his or her subordinates, there is no independent
review.> Accordingly, Marrocco ACJ declared sections 31 to 37 of the Corrections and Conditional Release
Act (“CCRA”) contravene s. 7 of the Charter, are not saved by s. 1, and are of no force or effect pursuant to s.
52 of the Constitution Act, 1982.

10. At Canada’s request, and over the objection of the CCLA, Marrocco ACJ suspended his declaration of
constitutional invalidity for 12 months.® On January 16, 2018, the CCLA appealed to the ONCA seeking
additional declarations pursuant to ss. 7, 11(h), and 12 of the Charter. Canada took no appeal from Marrocco
ACJ’s declaration of constitutional invalidity pursuant to s. 7 of the Charter or the factual findings about the

serious harm caused by administrative segregation.

11. Canada did nothing to remedy its constitutionally defective statute until October 16, 2018, when the
government introduced Bill C-83: An Act to amend the Corrections and Conditional Release Act and
another Act. Concurrent with the hearing of the CCLA’s appeal on November 20-21, 2018, Canada moved
to extend the suspension of Marrocco ACJ’s declaration of constitutional invalidity until July 31, 2019, which

would allow time to bring Bill C-83 into force.

12. On December 17, 2018, the ONCA allowed the motion to extend the suspension, but only until April
30, 2019. It noted the absence of an explanation for Canada’s delay in addressing the Constitutional infirmity;
the absence of information about interim measures to address or mitigate the Charter breach pending new
legislation; and the fact that the proposed legislation did not seem to correct the constitution infirmity.” The

ONCA rebuked Canada for its “disappointing” failure to “address the concerns identified by the court”®

13. In the parallel action styled British Columbia Civil Liberties Association v Canada (Attorney General),
which likewise struck down ss. 31-37 of the CCRA with a one-year suspension, the Court of Appeal for British
Columbia (“BCCA”) echoed the ONCA’s frustration with Canada’s conduct and imposed terms to ameliorate

the conditions of administrative segregation during an extension of the suspension of the declaration of

4 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at paras. 156 and 272-73.
5 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at para. 155.

& Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at para. 51.

7 Canadian Civil Liberties Association v. Canada (Attorney General), 2018 ONCA 1038, at para. 9.

8 Canadian Civil Liberties Association v. Canada (Attorney General), 2018 ONCA 1038, at para. 12.



invalidity to June 17, 2019.°

14. On April 2, 2019, Canada moved for a further extension of the ONCA suspension until November 30,
2019. This motion was heard in writing on April 23, 2019, and the ONCA released its decision on April 26,
2019. The ONCA found that Canada had waited more than a year before even discussing the
implementation of the fifth working day independent review that Marrocco A.C.J. had declared to be a

constitutional floor:

The evidence discloses that in January 2019, more than one year after the application judge
released his decision, there were “discussions” about how the fifth-day review “could be
operationalized”. Nothing more has been done to remedy the breach in the interim, and it
remains unclear how Bill C-83 will remedy it if enacted.©

15.  After considering Bill C-83, which neither eliminates solitary confinement nor provides for an
independent fifth working day review, the ONCA concluded that “we have virtually nothing to indicate
that the constitutional breach identified by the application judge is being or will be addressed in the
future”.!* In these circumstances, the ONCA concluded that acceding to Canada’s request for a lengthy
extension of the suspension “would compromise public confidence in the administration of justice and the
court’s ability to act as guardian of the Constitution” — an outcome that the ONCA deemed

“unacceptable”.*?

16. Nevertheless, with “great reluctance” the ONCA ordered that the suspension be extended a last
time — “one final extension” — for a further seven weeks to June 17, 2019, on the condition that Canada
implement an independent fifth working day review in the interim — a condition that Canada did not

oppose and with which it said it would comply.™

17.  Canada did nothing until May 16, 2019, when it circulated a draft order for counsel’s review and
approval. Unfortunately, Canada’s draft order bore no resemblance to the ONCA'’s decision. Instead of
extending the suspension, Canada provided the ONCA with a mark-up of the CCRA and asked the Court

9 British Columbia Civil Liberties Association v Canada (Attorney General), 2019 BCCA 5, at paras. 10, 32-33.
10 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at para. 15.

11 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at para. 14.

12 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 16-17.

13 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 19-22.



to read down the statute accordingly.’* Canada submitted its draft order together with submissions that
noted the “unusual request” and rehashed arguments that it had made on the motion about a legislative

vacuum.

18. Marrocco ACJ had expressly rejected Canada’s request to read down, rather than strike down the
statute, Canada took no appeal from that order, and Canada brought no motion to vary that order. The
CCLA opposed Canada’s draft order and urged the ONCA to issue an Order that reflected its decision to
extend the suspension to June 17, 2019, which it did on June 7, 2019.%

19. Canada then waited until the afternoon of June 12, 2019, when it delivered notice of an application for
leave to appeal from the ONCA'’s refusal to extend the suspension to November 30, 2019. This was the first
time that Canada gave any indication of its intention to appeal from the ONCA’s April 26, 2019 decision.
Having waited until the last minute, Canada now insists that the ONCA’s order must be stayed without giving
the CCLA appropriate time to respond. Canada has not implemented an independent fifth working day

review, and there is no evidence that it made any effort to do so.

20. Despite the ONCA’s clear direction and the passage of more than a year and a half since Marrocco
ACJ issued his declaration of constitutional invalidity, hundreds of federally incarcerated inmates remain
indefinitely confined in conditions that have been found to be cruel and unusual and which cause serious,
often permanent, harm. Meanwhile, Canada’s purported remedial legislation, Bill C-83, appears to be
stalled in the Senate, where a committee proposed substantial amendments that will have to be considered
by the House of Commons, and no vote has been scheduled before either chamber. The office of the
legislation’s sponsor, the Honourable Ralph Goodale was non-committal about its fate, telling the
Canadian Press that “[t]he government continues to review the implications of the rulings and is advancing

Bill C-83 through the Parliamentary process”.®

21. Nor has Canada taken any steps to implement the ONCA’s decision on the merits of the CCLA’s

application, which relied on s. 12 of the Charter to cap solitary confinement at 15 days, and which remains

14 Exhibit H to the Affidavit of K. Mendonca, sworn June 10, 2019, Motion Record of the Applicant, Tab 2H, p. 130.
15 Exhibit J to the Affidavit of K. Mendonca, sworn June 10, 2019, Motion Record of the Applicant, Tab 2J p. 133 and 143.

16 Colin Perkel, The Canadian Press, National Newswatch, “Government asks Supreme Court for urgent stay of solitary
confinement ruling”, June 12, 2019, Exhibit A to the Affidavit of C. Vincent, dated June 14, 2019, Respondent’s Mation
Record, Tab 1A.



suspended by an “interim, interim” stay issued by this Court on April 12, 2019.*’
B. Canada undertook to comply with the condition that it now seeks to challenge on appeal

22. Canada seeks leave to appeal on the basis that “[t]here is a serious issue with respect to whether the
ONCA erred in imposing [the condition that Canada implement an independent fifth working day review] in
the circumstances, without any comment on the concerns identified by Canada.'®* However, the ONCA noted,

Canada did not oppose this condition and indicated that it would comply:

[18] This leaves open the possibility of a short extension with conditions imposed by
the court. The AGC “does not oppose” a conditional extension similar to that issued
by the BCCA when it extended the BCSC’s suspended declaration of invalidity to
June 17, 2019. The BCCA imposed numerous terms on its extension, including a
fifteenth day review of segregation placement decisions by a person outside the sphere of
influence of a prison’s institutional head.

[19] The AGC indicates that Canada is currently in compliance with the BCCA’s order.
The AGC also states that “Canada would comply with an Order to conduct an
internally independent fifth-working day review of administrative segregation
pending implementation of Bill C-83.”

[20] Unlike its first request for an unconditional extension of the suspension, the AGC
now invites the court to impose a condition on the extension. Clearly, Canada now
accepts that an independent fifth day review can be implemented pending passage
of Bill C- 83. Regrettably this was not the case on its first request for an extension in
November 2018 and so the breach has been unnecessarily prolonged.*®

23. The ONCA referenced Canada’s own reply factum on its motion to extend the suspension, which
stated:

...CCLA’s reference to the British Columbia Court of Appeal’s solution of a court
ordered internally independent administrative review of segregation is one that this Court
may find of interest in this case. As it may be an approach that this Court could
adopt to overcome the statutory constraints on conducting a fifth-working day
review pending implementation of Bill C-83. Canada is not opposed to a
supervisory order in the circumstances...

Canada would comply with an Order to conduct an internally independent fifth
working day review of administrative segregation pending implementation of Bill C-

17 Canadian Civil Liberties Association v. Canada, 2019 ONCA 243, at para. 150.
18 Canada’s Notice of Application for Leave to Appeal, at para. 9.
19 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 18-20 [emphasis added].



83.%0

24, In these circumstances, it is disingenuous for Canada to argue that the ONCA’s decision “raises an
issue of public importance with respect to the appropriateness of court-imposed conditions when granting
extensions”.?! Having asked for and received an extension of a suspension conditional on implementing an
independent fifth working day review, Canada cannot now resile from its own commitment to the ONCA. To

permit it to do so would be an abuse of process.
C. Canada has demonstrated that it can implement independent review

25. There is no merit to Canada’s claim that “it could not implement an independent fifth day review of
administrative segregation without changes to the legislative provisions of the CCRA”.?22 The provisions
governing the review of administrative segregation are not even set out in the CCRA, but rather, in the

regulations thereto.?®

26. Moreover, Canada has already avowed that it has all the tools it needs to implement independent
review. Canada’s Application Record before this Court includes the affidavit of Lee Redpath, sworn April 2,
2019.2* However, Canada did not disclose that Ms. Redpath was cross-examined on that affidavit on April 4,
2019. On cross-examination, Ms. Redpath was asked how Canada had complied with the BCCA’s direction

that the suspension of the declaration of constitutional invalidity would only be extended on the basis that:

The Correctional Service of Canada must establish a system of review whereby no
inmate will remain in administrative segregation for more than fifteen days without such
continued detention being authorized by a senior official who is neither the institutional
head of the institution where the inmate is incarcerated nor a person who is subordinate to
that institutional head.?®

217. Ms. Redpath indicated that CSC had implemented an independent fifteenth day review by

issuing a memorandum from the Deputy Commissioner for the Pacific Region. That memorandum

directed that fifteenth day segregation reviews would be decided by the Assistant Deputy Commissioner,

20 Canada’s Reply Factum on Motion to Extend the Suspension, at paras. 5 and 26, Exhibit G to the Affidavit of K. Mendoca,
sworn June 10, 2019, Motion Record of the Applicant, p. 111 and 120.

21 Canada’s Notice of Application for Leave to Appeal, at para. 10.
22 Canada’s Notice of Application for Leave to Appeal, at para. 7.
2 Corrections and Conditional Release Regulations, SOR/92-620, ss. 21 and 23

24 Affidavit of Lee Redpath, Exhibit E to the Affidavit of K. Mendoca, sworn June 10, 2019, Motion Record of the Applicant,
p. 49.

25 British Columbia Civil Liberties Association v. Canada (Attorney General), 2019 BCCA 5, at para. 34(j).



Correctional Operations or Assistant Deputy Commissioner, Integrated Services, or in their absence, the
District Director — but only in the Pacific Region.?® This memorandum, issued by Cari Turi on February 9,
2019, is reproduced in Appendix “A”.

28. While the review contemplated by Ms. Turi would not meet the definition of independence
articulated by Marrocco ACJ, which required a decision-maker “completely outside the circle of influence
of the person whose decision is being reviewed” — it might nevertheless satisfy the ONCA’s stop-gap
condition for the extension of the suspension to June 17, 2019:

The Correctional Service of Canada must establish a system of review whereby no

inmate will be kept in administrative segregation for more than five working days

without the placement decision being reviewed and upheld by a senior official who is

neither the institutional head of the institution where the inmate is incarcerated nor a

person who is subordinate to that institutional head.?’
29.  Canada has provided no reason why it could not comply with its commitment to the ONCA in
precisely the same manner that it complied with the direction of the BCCA. Canada clearly does not
require an order under s. 52 of the Constitution Act, 1982 to make this change. Indeed, Canada has no
plans to amend even the regulations pertaining to the review of segregation placements to implement the

fifteenth day review that is already in place in British Columbia.?®

PART III.  ISSUES

30.  The only issue on this application is whether Canada has discharged its “heavy” burden of
demonstrating “extraordinary circumstances” to justify an extension of the suspension of the declaration
of constitutional invalidity.? This question should be answered in the negative and the application for an

interim stay and an interim extension should be dismissed.

%6 Memoradum of Cari Turi, dated February 9, 2019, Exhibit A to the Affidavit of C. Vincent, dated June 14, 2019,
Respondent’s Motion Record, Tab 1B.

27 Canadian Civil Liberties Association v. Her Majesty the Queen, 2017 ONSC 7491, at para. 175; Canadian Civil Liberties
Association v. Canada, 2019 ONCA 342, at para. 22.

28 Examination of Lee Redpath, April 4, 2019, Q. 178-182, Exhibit C to the Affidavit of C. Vincent, dated June 14, 2019,
Respondent’s Motion Record, Tab 1C.

2 Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2.



PARTIV. ARGUMENT

31. There is no merit to Canada’s claim that “the ONCA decision raises an issue of public importance with
respect to what criteria should govern the granting of extensions of suspensions of invalidity, particularly when
amending legislation which is at an advanced stage [sic] before Parliament”.*® This Court provided clear

guidance on point in its decision in Carter v. Canada.

32. In Carter, this Court recognized the gravity of Canada’s request: “[t]Jo suspend a declaration of the
constitutional invalidity of a law is an extraordinary step, since its effect is to maintain an unconstitutional law
in breach of the constitutional rights of members of Canadian society. To extend such a suspension is even
more problematic”.3! As in Carter, Canada is seeking to perpetuate a breach of s. 7 of the Charter. This Court
articulated the onerous test for an extension: “[t]he appellants point to the severe harm caused to individuals
by the extension. Extraordinary circumstances must be shown. The burden on the Attorney General who seeks

an extension of a suspension of a declaration of constitutional invalidity is heavy”.%

33. This more onerous test, rather than the usual balance of convenience, is applicable on Canada’s
application for an interim stay because it is, in effect, seeking to extend the suspension of a declaration of
constitutional invalidity. There is no practical distinction between extending the suspension of the declaration
and staying the ONCA'’s order implementing Canada’s interim proposal to mitigate the Charter breach. The
underlying invalidity — a breach of s. 7 of the Charter - is not subject to appeal, and the only question is whether

the Court should condone the continued breach of Charter rights.

34. In Carter, “the interruption of work on a legislative response to the Court’s decision due to a federal
election” constituted exceptional circumstances.®* However, there are no such circumstances here. Canada
has had more than a year and a half to bring remedial legislation into force, and it did not even begin to consider
the issue of independent review until more than a year had elapsed. Canada’s proposed legislation does not
eliminate solitary confinement, nor does it provide for an independent fifth working day review, and the ONCA

found that it does not appear to remedy the constitutional infirmity.>* Even if the legislation were up to the

30 Canada’s Notice of Application for Leave to Appeal, at para. 10.

3L Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2.

32 Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2.

33 Carter v. Canada (Attorney General), 2016 SCC 4, at para. 2.

34 Canadian Civil Liberties Association v. Canada, 2019 ONCA 342, at paras. 14 and 17.
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