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The Canadian Civil Liberties Association was constituted in 1964 to promote respect for and
observance of fundamental human rights and tbeties, and to defend and foster the

recognition of those rights and liberties. We are a national, independefgomnemmental

charity. We are in the courts, classrooms and in your community. Since our founding, CCLA

has been at the forefront of peating fundamental freedoms and democratic life in Canada. A

wide variety of people, occupations and interests are represented in our membership. The
Canadian Civil Li berties Education Trust, the
public educationiace its inception in 1968.
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Foreword by Executive Director and General Counsel

AA nation is a body of people who have don
hope to do great things t dpeétagedfr i n the fu
Confederation: Massey Lectures 19638C, 1964) at 2, 70.

AYou candt | e YalcolinX,t1¥64°good wi l |l , o

By mid-June 2020, 8,000 people had died in Canada from CE&II[a respiratory illness

caused by a virus transmitted chiefly by breathing or touching mader@ntaminated surfaces.
Countl ess more woul d hegerey nhnageinent, twvhich amountedt€C a n a d
mass behavioural restrictions and herculean health care interventions, all to prevent the spread of
the virus to more people. Without an antidote or vaccine on the horizon, the public health

strategy has been to focos infection prevention, and making every effort to treat those in

critical condition?

The world over, people were asked and then ordered by law to isolate and undertake public
health precautions. In Canada, at first, there was advocacy by governraalspthen many

laws were passed, and then more laws, all seeking to modify our behaviour, in order to better
isolate, and better avoid the spread of the virus. The laws amounted to official directions with
penalties for nortompliance, often without amgvidence of actual harm to public health. Some
official directions, like handvashing, were not the subject of legal orders, for the general public.
In all Canadian jurisdictions, peace officérpolice and municipal bylaw officers and transit
policei were dispatched to enforce the orders, and many people were charged with offences,
like driving into the North West Territories from Alberta, standing in a playground, congregating
for a birthday party, violating physical distancing rules or sneezing negm®e. This
extraordinary governmental effort at mass behavioural modification, for public health reasons,
had the effect of limiting our civil liberties.

In Canada, many laws met the twin tests of necessity and proportionality that could justify
limitations on civil liberties: Nevertheless, mixed motives intruded upon some laws, which may
have satisfied those seeking stricter isolation measures, but were nevertheless unnecessary and
disproportionate in terms of their impact upon our civil liberties. Some of the laws limited our
freedom, in exchange for speculative but unlikely public health beng&tis.balance of this

report addresses these unjustified rights limitations.

COVID19 has brought out the best of times and the worst of times, in Canada, when it comes to
our civil liberties. As we write this, Canada is having a reckoning with racism and policing, and
with the policing of protests. This is not simply a spillover from US events after the death of
George Floyd, but about our own past and present. It unfolds duri@g2Bespring of

2iMal moX Backs Ho The&ewRrorgTimig®7 MarcH 1b6&),10. Online:
<https://www.nytimes.com/1964/03/27/archives/malcotibackshouserights-bill. html>.

3 As of 13 June 2020, of the nearly 100,000 infected in Canada approximately 1/3 are active, 6% of which are serious. 90% of
closed cases are recovered. Séwtps://www.worldometergfo/coronavirus/country/canada/

4 |.e., meeting the constitutional tests for justifying a reasonable limit upon a constitutional right ur@feartee of Rights and
Freedomsall discussed below. Our teachers at the Canadian Civil Liberties Edu€atist call it the Acorn Test:
https://ccla.org/cclanewsite/agontent/uploads/2018/07/Sectidrandthe-Acorn-Test.pdf
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COVID19 but racism Kills too, as the protests of urgent pain convey again and again. Esi
Edugyano6s truth that Athe weight of cKRange sh
means that CCLAOGs 50+ vyederfiftyfoldi ghti ng for equa

Even within the context of the COVID pandemic, it has been the best and worst of us. On the
one hand, the decentralization of emergency management in Canada allowed a city like
Winnipeg, despite its terrible record of police brutality amdrincarceration of Indigenous

peoples, to show the country how compliance with public health recommendations can be done
without charging people with provincial offences. It allowed Ontario to decarcerate its provincial
prison population by nearly a qoer, after which no crime pandemic followed, demonstrating

just how overpopulated our prisons have been. Federalism also allowed health care workers to
innovate in one jurisdiction, then share with another. It allowed a Liberal Deputy Prime Minister
to publicly declare a Conservative Premier as her personal therapist, as they collaborated to fend
off one of many diplomatic crises with the United States. It allowed some systems and
technologies to thrive or become unstuck. Telephone and online appeligteezrings and ball
applications became common in some jurisdictfomsnging our justice system at least into the

20" Century.

Moreover, one of the advantages of 14 different governments managing one emergency is that
whatever seemed to work in opevince could be copied by another. Plus some provinces that
balked at graver restrictions on liberty turned out not to regret it. There was not a lot of
innovation.

On the other hand, the authoritarian impulses expected from the State Council ofptHe @db s
Republic of China too quickly infected the elected in federal, provincial and municipal
governments of Canada. These authoritarian impulses can be boiled down to this: people
empowered to serve a constituency, under pressure from an anxious egwotaagly

concluded that the best way to manage a pandemic is to publicly demonstrate dominion over
others: in a word, a power gralmot necessarily in the sense of grabbing power for personal
gain, but grabbing power to exert righteous authority ovesret

How quickly our country went from coming together in peace, caring for each other, to fearful,
righteous, divisive, and indignant aggression against perceived enemies of distedered

COVIDiots. A public health pandemic became mischaracterigegblsernments as a public

order crisis, thanks to public anxiety, anger and féas.mo n  pvasdhe patetnalisticrie de

coeurof Torontobs Mayor, on behalf of all t hose
for others presumed to be guiltyf one form of ACOVI Di ot o misbeh

As spring thawed another long winter, a step outside entailed a presumption of guilt, so
perceived by too many civilians, too many bylaw officers, too many people in power, and even
too many police, whare trained to know better. | believe that our collective dignity suffered,
until we all started to internalize culpability, as if we were doing something wrong, for the mere
reason that we were exercising a little freedom.

5 https://www.macleans.ca/opinion/theeightof-changeshouldnotreston-the-shouldersof-blackpeople/
6 13 Jurisdictions, 1 Pandemic: How COVID9 has | mpact ed Chitpsy/vwsv.erdond.ca/thivyetGsanada, 0
loungeepisodearchive



The most vulnerable in our sotyegot the worst of it, of course. They were always an

afterthought for leadership, at best. People experiencing homelessness faced a dilemma: put their
lives at risk by entering shelters dangerous to their health, or remain outside where it was cold,

wet, often illegal, and basic human needs like food and sanitation were unavailable. For federal

i nmates, there wasndédt even a choice at all, a

The need to control the uncontrollable translated into a ticketing pandemigabieang,

primarily by bylaw officers but also by the Sareté du Québec and other police forces, contrary to

the wisdom of the Canadian Association of Chiefs of Pdligen Auroramom with her baby

was ticketed for standing still, alone, for too long, ootdoThe bylaw officer charged her in his

vehicle, like a scene from COPS. A Niger@anadian was assaulted by anothefawy officer

in Ottawa, it was admitted byindtlngaf@Ontayio, but o
Government tried to ledjae this discriminatory and invasive tactic infamous for racial profiling.

The need to control soon wrought the unimaginable: the Come From Away province told
Canadians whoéd come from away to bloody well
prote¢ ed mobil ity rightgsai amadweidstitdtheddary t o Canada
confederation, in a panic. A collection of provinces, territories and colonies spread across the
continent came together in 1867 to constitute the Dominion of Canada, in@diegteat

things. To do great things together that we could not do apart. Until 2020, when we all came

aparti Nunavut, Yukon, NW Territories, Quebec, PEI, Newfoundland and New Brunswick. All
declared themselves, at least for a time, apart. All declaegdheir imagined borders were not a
remembrance of our history and geography but a line in the COVID sand, over which one

Canadian could exile another. No offers to aid other jurisdictions with higher infection rates.

They just pulled up the laddérthe True North Strong and Free, in a flash, sprung parasitic.

Al t hough I 6m not sure whatodéds worse: that they
legislators fell silent, when they did.

So no, this was not the best of times, mostly. How bad wa#isreport tries to share some of
those stories without the passion of the foregoing. We try to honour the history of this
organization, the Canadian Civil Liberties Association. We marshal evidence, the law and our
best efforts at an objective analysis,to what has happened to Canadian civil liberties during
what appears to have been the first wave of COVID19, during the winter and spring of 2020. As
such, this is an interim report, with all the caveats that come with that. Facts will no doubt need
updating and correcting, and new executive orders and legislation will follow. We hope against
hope that the worst of it is behind us all: the worst of the viral pandemic, and the worst of its
emergency management by governments in Canada, to date.

Michael J Bryant
Executive Director and General Counsel
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ExecutiveSummary

Canada is the second largest country in the world, geographically, with varying COVID19
infection rates, being tackled by 14 different settler governments (federal, provincial and
territorial) plus hundreds of Indigenous governments. As of Jub@, 20e response to

COVID19 within Canada is more mangrove shrub than maple tree. Many branches, tangled, no
trunk to elevate the whole. The constitutional response was therefore more binary than
multifaceted. Different levels of governments (federalgpv i nci al , terri tori al
to the emergency, based on the division of powers und€dahstitution Act, 1867 The

emergency was a pandemic, so primarily a health care response, plus an effort to restrict activity
in public places, more often than not being provincial or municipal lands. Accordingly, to date
the emergency management of COVID19 has been overwlgynaidministered by provincial

and territorial governments.

A

This report reviewsthe COVHR 9 pandemi cdés i mpact on civil [ i
not exhaustive. Whereas other organisations h
metrics,this document builds on that quantitative research to provide the firstdeatge

gualitative, descriptive analysis of how the pandemic has affected civil liberties in Canada.

This approach, described in o6lntlrogw&,t irneaviasnw:s
Canadads emergency measures as policy instrum
proportionality, and on how they might be justified in a free and democratic society. This report

therefore assesses Can avdsdodwhetiperthewci pal emer gen

1) Have an important objective;
2) Are necessary;

3) Proportionate; and

4) Time-limited.

The initiatives were then scored on an A to F grade scale. Notable initiatives considered in this
report are efforts to police public spaces, border clesared attempts to implement
technologicallyenhanced contact tracing.

CCLA found that laws regulating physical distancing in Canada are often underdeveloped and
poorly administered. Penalties are disproportionate and not cédtattive. Provincial and

territorials travel bans are also disproportionate, irrational, and unconstitutional. Across Canada,
emergency policies have also had a severely disproportionate impact on marginalised persons.

The latter sections of thereporte vi ew COV I D 6 rghts ompaggindlisedpersonsh e
and persons in care, such as patients in hospitals, residents-tédlongare homes, and
children. CCLAG6Gs analysis concludes that thes

8].e., health care, education, municipalities, property, courts, most policing (provinces); defence, foreign policy, banking,
unemployment insurance, criminal laws (federal). Beaudoin, Gérald A.. "Distribution of PowkesCamadian Encyclopedia,
24 April 2020, Historica Canada. https://www.thecanadianencyclopedia.ca/en/article/distidftpgmmers. Accessed 12 June
2020.



virus and the burden the virus hasppaed on ci vi | l i berties in Cana
marginalised people are suffering the most in this pandemic.

Of all the provincial and territorial jurisdictions, British Columbia had the greatest success to

date in managing the pandemic. BC loweredand erd at ed t he first wave o
spread thanks primarily to its early response and leadership, without limiting civil liberties to the

extent seen in other jurisdictions.

Introduction and Civil Liberties Grading Methodology

In December 2019, newsports began to emerge about a mysterious virus that was rapidly
spreading through the city of Wuhan in Chir@ver the next few months, commercial airliners
rapidly dispersed the virus to all corners of the earth. By March 11, 2020, the World Health
Organisation had declared a global pandethBy then, Canada had 103 identified cases of the
virus!! Three months later, Canada had more than 90,000 reported<ases.

The virus, known as thd4d9m20Db9 oomwonasitr MLOVI D
spreads between people who come within 2 metres of each'éfhelesponse to the virus,

governments across the world scrambled to pass laws to keep people apart. In February 2020, the
Canadian government chartered planes to rescue Canadians trappe@manaia cruise ship;

the passengers were quarantined at an air force base in Ontario upott éu@OVID-19

spread in Canada, provincial, territorial, and municipal governments declared states of

emergency. These declarations were followed by a flofrtgws and orders that constitute one

of the broadest restrictions on civil liberties and most dramatic expansions of government power

in Canadian history.

The state loomed large in this crisis from coast to coast to coast. In Western Canada, the Albert
government passed Bill 10, which allows a single minister to exercise the awesome lawmaking
power of a parliamentary majority for up to 6 months after the end of the emer§émcy.

Ontario and Quebec, the provinces worst hit by COYf) governments wove a dragnet of

social distancing rules that included a $750 minimum fine for sitting on an empty park'bench.
The Maritime provinces turned inward, sending police officers t@patd control

‘Mandy Zuo et al, fiHong Kong takes emergency measures as myst
South China Morning Po$81 December 2019), onlineh#&ps://www.scmp.com/news/china/politics/article/3044050/mystery
illnesshits-chinaswuhancity-nearly30-hospitalised.

Dawn Kopecki et al, AWorld Health Oftghnl zp€KHBCAIMMaecHb | ar es t he
2020), online: &ttps://www.cnbc.com/2020/03/11/wAdeclaresghe-coronavirusoutbreaka-globalpandemic.htns.

1Gover nment of Canada, fnQ®&)ondDwuwithueaki upaae e@COVILD March 2020)
<https://www.canada.ca/en/publiealth/services/diseases/20mBvelcoronavirusinfection.html?topic=tilelink.

12 |bid (1 June 2020).

BBC Centre for Disease Cont rwiw.bccde Ebshealtnfd/dissaperanditions/covid 202 0) , onl
19/aboutcovid-19/howit-spreads.

“David Laol9:iC®&/hdi ni ng Canadi ans g u &ilobahNewqd25February 2020, B Tr ent on
online: <https://globalnews.ca/news/6595646/catRicfb-trentorcanadiansd.

15 Public Health ActRSA 2000, ¢ BB7, s. 52.21(2), online:canlii.ca/t/54b46#sec52.21subsec?

See Hillary Johnstone, fADozens f i nedBCaNews&Aprl 3020moniine:s t o enf or
<https://www.cbc.ca/news/canada/ottawa/ottdoykw-parksfines1.552315%.
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interprovincial borders. In the north, the territories passed some of the most severe restrictions on
gatherings in the country, with the Northwest Territories banning outdoor public gatherings of
any size'’

While the governmerdverreached in some areas, it also underreacted in others. The

municipality of Toronto dragged its feet on ensuring that there were adequate and safe housing
solutions for people experiencing homelessigBsv en t he ci tyoés shelter b
toocl osely together. The citybds delays in creat
disproportionately Black, Indigenous, and otherwise racialized and marginalised community to
considerable risk, while thousands of hotel rooms remain vacant degpitaviilability as safe

shelter!® Failures to act in essential care spaces, such as hospitals-oefongare homes,

exposed the vulnerable to even more risk.

The Canadian Civil Liberties Association (CCLA), an independent, nationak nodit

organiation, has watched these developments with alarm. CCLA has been fighting for the civil
liberties, human rights, and democratic freedoms of people in Canada since 1964. The 1970
October crisis, when members of a Quebec separatist movement kidnapped engovern

official and a British diplomat, was the last time that civil liberties were restricted to a similar

degre€’® Even though the kidnapping happened in Quebec, civil liberties were suspended across

the entire countryHabeas corpusvas suspended, whicheant that persons accused of crimes

could be held for up to 21 days without tdalltimately, almost 500 people were detained in

cities as far flung from Quebec as Vancolifdsut enough evidence was only found for 62 of

them to face charges. Manytbf charges bore no relation to the kidnappingt the time,

CCLA criticized Prime Minister PiWarMeasurésr udeau
Act4 t he previous incarnat i oG@GCLAbElevestithesyndas e mer g
overreg@h is happening now.

CCLA does not take the position that rights can never be restricted. After all, the very first

section of theCanadian Charter of Rights and Freedqrttee highest law in Canada, states that

rights and freedoms are subject to (emphasisd erehgonable limitprescribed by law as can

be demonstrably justifi e®AsdeminaBSudreme @uraohd de moc
Canada cas® v Oakeg® laid out a set of factors that determine when a limit is reasonable. In

that case, theourt found that restrictions on fundamental rights must have a compelling purpose,

“7Nor t hwe st Puoldic Health @rder @O¥ID-1FiProhibition of Gatherings and Closures of Certain Business

(effective Aprill 1, 2 € 2a0()}1April 2020), onlinehttps://www.hss.gov.nt.ca/sites/hss/files/resources/phishtth-
ordercovid-19-prohibition-gatheringsclosurescertainbusiness.pd.

8Mi riam Lafontaine, AfAdvocates for TdrRomptrotlkrecme ess | sues htelhhe¢ e
Toronto Star(25 April 2020), online: &ttps://www.thestar.com/news/gta/2020/04/25/advoeftetorontochomelesssuethe
city-overlack-of-covid-19-protectionsin-shelters.htns.

19 |bid.

2Domi ni que Cl ®ment , AAn Exercise in Futility? Regionalism, S
Nati onal Social Movement BOStgliedoil46at7i, online:ixtips:/Bistaryafidght@ca/fiv®? 0 0 5 )
content/uploads/pubs/article_JCS »df

211bid. at 167.

221bid. at169.

23 bid.

241bid. at 174.

25 Canadian Charter of Rights and Freedgmdl, Part 1 of th€onstitution Act1982,being Schedule B to tHéanada Act

1982(UK), 1982, c 11.

26 R v Oakes1986 CanLll 46 (SCC), [1986] 1 SCR 103, onlineardii.ca/t/1ftvé>.
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a rational connection to the purpose of the restriction, must be minimally impairing of rights, and
that there must be a proportionate effect between the negative andepeffiicts of that limit’

Courts may thus uphold a restriction on fundamental rights, but only in light of why the right has
been limited, whether the measure works in achieving the goal, whether the measure goes further
than necessary to achieve thelgaad the side effects of the measure.

These four factors form the basis for the civil liberties grading methodology used in the first half
of this report, which pertains primarily to emergency powers. All of the emergency powers used
by the government nsi:

1) Have an important objective;
2) be necessary;

3) be proportionate; and

4) be ime-limited.

The emergency orders that have passed so far have, on their face, generally been aimed at

limiting the spread of thevirisan i mport ant o b gradng system theréfonee CCL A
focuses on the remaining three criteria: first, a good emergency power is necessary insofar as it is
actually neededl we use emergency powers only when we truly neédated when there is a

rational connection between the power dnelproblem that it tries to solve. Second, emergency

powers should be proportionate to the problem they are meant to solve. For example, an

emergency power that gives police services access to the personal health information of citizens
without demonstralel necessity is disproportionate, as was done in Ontario. And finally,

emergency powers must be tiimmited because emergencies are dangerous to democracy and
inherently time sensitive. Whether it be flooding in Manitoba, fires in British Columbia, or a

smowstorm in Nova Scotia, every crisis comes to an end. For that reason, emergency powers
mustbetimd i mi ted too. We should expect every emer
that determines when the power will automatically terminate unless it iwedn@nything less

risks infringing fundamental rights.

Based on these criteria, the CCLA has assigned a civil liberties grade, rangirf fodmto
government measures assessed in the first half of this interim report (the latter half of the report
is of a different nature, and government actions there will not be graded).sfiggests a lean
measure that is surgically tailored to the problem it aims to solve. These measures strike the
balance between freedom and pressing necessity that all goversimaunts strive for. AC

suggests a sloppily worded order that may somewhat address the issue at hand, but which also
unnecessarily restricts civil liberties. Anis a power grab that is wildly disproportionater
completely unconnecteddothe situation iis meant to address. Some opeimded

governments were able to pull up their grades frdnta aB+ by responding to feedback from

civil society. Others, regrettably, passed measures that desdfve an

As a prelude to our analysis of the different osgdéne next section discusses the overarching
legislative framework for the various government measures that were taken during the
emergency.

27 |bid at paras 6071.
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Legislative Framework: Decentralized Emergency Management

Provinces last majorly updated their emergency managelaws after the severe acute

respiratory syndrome (SARS) crisis struck Ontario and BC (plus suspect cases in Alberta,
Saskatchewan, PEI, and New Brunswick) in 2803uring the COVID pandemic, however,

some provinces made changes to their emergencagearent laws midrisis. The CCLA

warns that this approach can threaten civil liberties, since emergencies tend to create a surplus of
fear and a deficit of wisdom, even among legislat®rs.

The federal government s e mer aaeredegsigned lbeforg e me n t
2020 so that the federal government would have charge over our national borders, and be able to
guarantine those entering Canada who were infected or at risk of infection. During COVID, the
federal government transported many Caaasliand permanent residents from abroad, back to a
central quarantine site at CFB Trenton. The next section explores that episode in greater depth.

But other than its jurisdiction under the aforementioned division of powers, the federal
government was legally in a position to either manage the entire country or to permit the
provinces and territories to manage the crisis themselves. The latter happened, after a period of
brief uncertainty. It took quite a few days for the National Predefy to figure out that the

Prime Minister, whowasseif s ol ati ng, was not going to be th
crisis. Constitutionally, it was an ensemble cast. Although the federal government plays a major
role in managing the nationalecopm it has not played a | eading

management of the pandemic, which was instead led by the Premiers and Chief Medical
Officers.

This is not the place to discuss the implications of decentralized emergency management, from a
policy, management, or public health perspective. But it is fair to say civil liberties received

di fferenti al treat ment across Canada, dependi
to be sure. Constitutional rigldtgo bail, to access an abortion, toetfucational curriculum

devoid of homophobia, to equality and the right to not be carded, to a timely trial, to counsel, to
religious freedor@ do look different for Canadians, depending on their residence. This is also

true of urban versus rural versushogr n Canadi anso6 ci vi l i bertie:
because of different approaches taken to those rights, by different Attorneys General, different

police forces, and different provincial governments.

The COVID emergency management orders alsoipgpve d mor e or | ess attent
civil liberties, depending on the province or territory. Broadly speaking, provinces east and north

of Ontario limited civil liberties moreso than BC and Prairie provinces. Alberta passed the

legislation that mosteverely limited civil liberties, but it was also the first province to declare

the COVID emergency to be over. Summarising the Ontario experience is difficult, by contrast,
because of the different approaches taken in urban versus rural Ontario. Trehfmirtiee

highest population density, and the most civil liberties challenges. Rural municipal and regional

28l nfection Prevention and Control Canada, ASARS (Severe Acut
<https://ipaecanada.org/sars.php

29%MJ Bryant, AA Crisis i(87May?2020)CCLA (blbge online:vhips:fcda.otgeaonavituga t e 0
updatecrisislegislations.
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governments saw the lowest incidence of COVID infections yet went out of their way to stop
urban Canadians from accessing their rural propertiesjthbut the legal authority to do so.

In other words, the federal government has not yet played a role in harmonising emergency
standards and strategies. A national policy on mobility rights within Canada was absent. A
national policy on contact tracings of this writing, did not transpire. A national standardmon
civil liberties has not transpired either, leaving CCLA and other civil society groups to identify
and challenge unlawful orders in multiple jurisdictions.

The constitutional literacy dhe territories and Atlantic Canada was not on full display. Their
Attorneys General, superintendents of the rule of law in their respective jurisdiction, responded

to our letters, but were otherwise offstage or absent. The federal Attorney Gener&rimte
Ministersd Office could have exercised some |
respect to some of the more blatantly unconstitutional orders in those regions, including police
powers to enter a residence without a warrant, a blankeirbegligious activities, the

authorisation of carding or street checks by peace officers, and fewer mobility rights for

Canadians than were enjoyed by Americans.

From a constitutional standpoint, at no point was the national government seen to be s®king u

of the plurality of practices undertaken by different subnational jurisdictions, by permitting us to

do together, as a nation, what would be unachievable apart. Instead, we would characterise
Canadads response to COVI Ddekteemeadsferengetby tkeme dec e
federal government to the provinces and territories, even when it came to the provinces asserting
their sovereignty over provincial borders, and upon heretofore federal jurisdiction over ferries

and ports of call. Accordingly, Gaadadés response to COVID was nar
jurisdictional lines, but no First Minister offered a national response that was greater than the

sum of its parts.

It was not necessarily to be so. Constitutionally, from a division of powers pgvepehe

provinces were the correct jurisdiction. Their operational experience and expertise in health care
made them the clear jurisdiction of choice. While most Chief Medical Officers in most

jurisdictions did indeed play the primary role in the eddys, soon enough the public saw First
Ministers mostly, and independent medical officials less and less. When the Premier of Alberta
announced that the provinceobs -8ume202e¢timecy decl a
independent medical or scientiissessment was not shared. Those officials were not present. In

fact, that may make perfect sense, constitutionally, given the prolonged nature of the pandemic,

and the incapacity of the unelected to play a leadership role for socioeconomic recovery.

Chief medical officers are neither lawyers nor versed in socioeconomic affairs, public education
or industry. The judgement to close provincial and territorial borders, for instance, could not be
answered entirely by scientific evidence. Indeed, as a humds dgganization, the CCLA

submits that an effort should have been made to permit other independent officials to share the
podiumsi human rights commissioners, Deputy Attorney Generals, Chief Privacy Officers,
Auditors General, for instance.

Instead, deadralized emergency management leadership modified over time, for most
jurisdictions, particularly in Alberta and Eastern Canada: initially, public health officials were
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the face of the pandemic response, then public communications became less emgineaiean
political, and eventually power seemed to consolidate with all First Ministers. A notable
exception was the British Columbia experience, with its provincial health officer, Dr. Bonnie
Henry, achieving international prominence for her leadershipesudts:°

Thus, the following sections are a survey of
civil liberties implications of the exercise of those powers.

Quarantine power

Different levels of government have quarantine powers of varying scope. The fgdarahtine

Act®* empowers Canada to control the international movement of people and goods in the event
of a health emergency. For example, hearantine Acts used by th government to mandate
selfisolation for anyone returning from overseas. This quarantine power has an ancient
constitutional source: s. 91(11) of th867Constitution Acgrants the federal government the
power to quarantine, although that provision hatbeen thoroughly considered by the codtts.

The provinces and territories also have statutory quarantine powers that enable them to impose
intra-provincial quarantines. For example, Ontario currently uséseigdth Protection and
Promotion Acto quaantine those in the province who are suspected of carrying C&VID.

s. 58(1) of the feder&uarantine Actplacing conditions on return

TheQuarantine Acgrants the federal government broad powers to control international travel of
persons and goods fimes of disease. This law provides the government with a broad range of
powers, but the power most commonly used by the federal government in the early stages of the
crisis was s. 58(1) of thQuarantineAct s. 58 (1) aut hor i mas ttiloen 0i mp
on Aany c¢class of persono entering Canada wher
country of origin and where such conditions are necessary to contain that outbreak. For example,

this power was previously used during the 2014 Ebadlbreak to impose reporting and

screening obligations on persons who had come from Guinea withidlay2derioc?*

In February 2020, the federal government used s. 58(1) to quarantine Canadian residents who
returned via governmetthartered plane from tw@OVID hotspots: Wuhan and the Diamond
Princess cruise ship. Those who returned by government plane were subject to the following
conditions under s. 58(1): they had to remain at a quarantine facility for 14 days and had to
undergo health assessments gsiired*® Some Canadians on the cruise ship declined to return
via government flight and were quarantined upon their return to Cdhada.

¥Catherine Porter, "The Top Dadhe NevYorWhngs Aee@0)tohliee: Cor onavi rus
<https://www.nytimes.com/2020/06/05&wd/canada/bonnidenrybritish-columbiacoronavirus.htr».

31 Quarantine AgtSC2005, ¢ 20.

32 (UK), 30 & 31 Victoria, ¢ 3.

33RSO 1990, ¢ H7.

34 Minimizing the Risk of Exposure to Ebola Virus Disease in Canada Order (IR€4)0151276, (2015) C Gaz Vol 149, No
51. Online: gazette.gc.ca/rpr/p1/2015/2018.2-19/html/orderdecreteng.html?pedisable=tree

35Minimizing the Risk of Exposure to 26d@oV Acute Respiratory Disease in Canada OrdRE 20260059, (2020) C Gaz I:
Vol 154, No 9. Online: kttps://ordersn-council.canada.ca/attachment.php?attach=38812&kmg

36 Minimizing the Risk of Exposure to COVID Coronavirus Disease in Canada Order (Persons Not on Government Flight)
PC 20260071, (19 February 2020), onlinéhttps://ordersin-council.canada.ca/attachment.php?attach=38951&lanrg=en
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Those on the government flights were quarantined for 14 days at-stéoumotel on Canadian
Forces Base (CFBlrenton, an air force base in Quinte West, OntHrithe returnees were
housed in comfortable rooms with higheed internet, access to phones, and niéRlsturnees
were instructed of their rights and were able to contact legal counsel if they wisteeddp
although there is no indication that any were dissatisfied with their quarantine.

However, for any person quarantined under s. 58(1) who wishes to challenge their quarantine,
theQuarantine Acprovides no recourse. The relevant remedy would fihierdehabeas corpus

under s. 10 (c) of th€harter. Habeas corpuss a right possessed by anyone in Canada to ask a

court to swiftly determine the legality of their detention. When challenges to quarantine have

been mounted through litigation on threepous occasions, however, the courts have deferred

to the governmentds ové&rriding public health

CIVIL LIBERTIES GRADE FOR CFB TRENTON QUARANTINE®B+

Necessity:
The quarantines were necessary to protect public health, given that the passengers on
flights were coming directly from COVID ground zero.

Proportionality:

The comfortable and right®specting conditions of the quarantine meant that theatéstis
on liberty were generally proportionate to their benefit. To make the order even more
proportionate, the government could have proactively supplied the quarantined with acq
legal counsel.

Time limited:
The liberty restrictions were strictlinte limitedi 1 4 days, the | engt
period.

Emergency legislation and power grabs

Emergency legislation sets the parameters for what a government can to do in an emergency. The
first step for a government to address an emergency is for the cabinet (or premier) to declare an
emergency. The provinces and territories vary in terms of wéggklation grants the

government that power. For example, Nunavut, the Northwest Territories, and Yukon have
specific legislation for public health emergencies. Other provinces, such as Ontario or
Saskatchewan, draw the power to declare an emergencyifeangeneral emergency

management legislation, which is also used forhealth emergencies such as flooding or fires.
Other provinces, such as BC and Manitoba, have the option of both general emergency

legislation and public health emergency legiskatieach of which offers different tools to the
government.

SLaura Osman, AUnder quarantine: what | if &TWNewgbFebrearyl i ke at
2020), online: &ttps://www.ctvnews.ca/canada/undpgrarantinewhatlife-will -be-like-at-cfb-trentonfor-evacueegrom-
wuhan1.4800778.

38 |bid.

39 Toronto (City, Medical Officer dflealth) v Deakirf2002] 0J No 2777 (Ct JRe George Bowackl892] 2 BCR 216 (SC),
andCanadian AIDS Society v Ontar{th995)25 OR (3d) 388 (Gen Div).
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Once an emergency is declared, cabinet ministers may issue orders or regulations to manage

areas of public and private life that they could not touch before. The premise behind emergency
powersis hat they significantly but temporarily e
emergency situations. The scope of these orders depends on what is allowed under the applicable
emergency |l egislation. ForEmergeacyngnagementsand 7. 0. 2 (
Civil ProtectonAca | | ows t he cabinet to pass orders nClI
private, including any business, office, scho
The government of Ontario was thus authorized &s @aregulation that closed all Ressential

businesse®® The Act also restrains measures; for example, they must be exercised in a manner

that limits their intrusiveness, they should only apply to the parts of the province where the

measure is necessagnd they should be effective for only as long as is neceS<€amergency

powers should thus mirror the size and seriousness of the problems they are meant to address,

not eclipse them.

Emergency legislation cannot authorize a government to act in ¢hafaig contrary to the

Charter. However, some governments in Canada, either overwhelmed by the urgency of the
crisis or viewing the crisis as an opportunity, have updated their legislation to vastly expand their
powers in a manner contrary to tBharter. The later sections of this report discuss those powers
as they relate to different thematic areas, such as police searches and privacy incursions. The
following section, however, focuses on how provincial governments are using the crisis as cover
to expand their powers under emergency legislation.

Al b e Puble Blemlth Actand thePublic Health (Emergency Powers) Amendment Act,
2020(Bill 10)

Al b e Puble Blealth (Emergency Powers) Amendment Act 20@therwise known as Bill

10, was introduced ind?liament on March 34 2020 and passed 48 hours later on Aptil Rill

10 has two main components: the concentration of legislative power in the hands of a single
minister, and the retroactive validation of laws. Bill 10 seizes essential powers away fr

Al bertads |l egislature and hands them over to

Bill 10 made it clear that a single minister could act with the power of a full parliamentary

majority: the ability to pass, suspend, or amend laws without consultation. Before Bill 10, s.
52(1) ofPubNdHeatmAcedabl ed a mi normodify the appmicatiosan s pe nd
operationo of | aws. On its face, that provisi
from operating or make slight changes to how it would apply. Bill 10 then added the power to
Aspeci fy or s e tpplyanadditign topoy inseead @fnany ptovision of @n

e n a c t WEhis addition confirms that the minister has the full suite of legislative powers,

including the power to amend and pass completely new laws. There are some extdpaons

minister cannot pass measures that pertaiaxorelate to public funds, or which create new

offences with retroactive applicatidhOtherwise, the minister can freely legislate without

400 Reg 82/20: ORDER UNDER SUBSECTION 7.0.2 GYOSURE OF PLACES OF NOGRSSENTIAL BUSINESSES!
March 2020), online: kttps://www.ontario.ca/laws/regulation/200082/v1?search=emergency+management

411bid s. 7.0.2(3).

42SA 2020c 5.

43 Public Health Acts.52.1(2)(b).

44|bid s. 52.1(2.2).
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consultation. Théublic Health Acprovides that resulting ordecan last for up to 6 months
after the lapse of the public health emergeticy.

Bill 10 was also an example of retroactive lawmaRirgping back in time to authorise previous

orders that may not have been valid when they were passed. Normally, if the gowenakes

an order that was not authorized by statute, that orddtréasviresd null because it was beyond

the governmentos authority. However, Bill 10
order made after March 17, 2020, but before the pgsiBill 10, was valid®

This retroactive validation was | ikely design
that some of its earlier orders may have been invalid when they were passed. For example, on
March 26, 2020, the health minister erdd a massive increase to the quantum of general fines

for violations of thePHAd from a maximum of $2,000 to a maximum of $100,000 for a first

offence, and from a maximum of $5,000 for subsequent offences to a maximum of $500,000 for
subsequent offencé$éThese changes were not mere suspensions or modifications of the law,

which was all the minister was empowered to do at the time under s. 52(1). The retroactive
authorisation was designed to remedy that sort of defect and others like it. Bill 10 thos did

clean up the governmentdés spilt milk so much
to spill the milk, and moreover that it wag@od thingthe government had spilled the na@lkor
the publicbs safety, of course.

In addition to seizing legliative powers and insisting that bad legal orders were in fact good

legal orders, section 11 of Bill 10 took the strange and unjustified step of denying Albertans the
positive right to know when the law changes. Ordinarily, when governments pass nethdgws,

must publish those | aws i n ¢RBegudationeAsstatesilmar | n st
changes to regulations that create fines are only valid when a fined person was either actually
notified of the changes or the changes were publighdteiAlberta Gazette. This is what makes

levying those fines fair: if people do not have a chance to know the law then they cannot

reasonably be fined for breaking it. Laws made without any notice are in that way simply unfair.

But that is what Bill 10 des: it means that many new or amended laws do not have to be

published in the Alberta Gazette for people to be subject to them.

The government of Alberta might argue that its press releases about new fines constitute the

actual notice required by thiRggulations Act That is not at all clear, however, and not at all

what Albertans should expect. Can all of the refugees living in Alberta read the new law? Has

Al bertads government taken steps to ensure th
saythough is that it looks like Bill 10 has made a mess of civil rights in Alberta.

ClVIL LIBERTIES GRADHBEJBHOHEAAHBEARDABIGLSLO: E

Necessity:

451bid s. 52.811(3).

46 |bid s. 52.1(2.3).

47MO 613/202026 March 2020), onlineshttps://open.alberta.ca/dataset/60862i8#42470285a5
a9f9577c0222/resource/87fa34e1b8426bb34d4691016d5987/download/healtho-613-2020.pdf.

48 MO 27/2020(30 March 2020), online: kttps://open.alberta.ca/publications/ministeaeder27-2020 justice-andsolicitor

generak.
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The Alberta government did not establish that Bill 10 is necessary. Thereeésnmumstrable
reason why the concentration of power in an individual minister is needed to solve the g
health crisis. Legislatures should pass laws, not individuals, because that process provi
scrutiny and democratic accountability; the governmaited to show how it is necessary tg
do away with those time&ested and essential features of good lawmaking.

The government has also failed to show why retroactive validity is necessary. If the
government passed laws that it did not have the authonitgtes, the rule of law requires tha
those laws be subject to judicial scrutiny.

Proportionality:

Bill 10 is radically disproportionate. The minimal time saved by waiving the need for a
minister to consult with stakeholders pales in comparisontothadam done t o
democracy by stripping Alberta of so many checks and balances. Bill 10 will likely reduc
public trust because the public will se
retroactivity is also disproportionate: it offeno benefit and denies Albertans the right to
know the laws they are subject to.

Time-limited:
Bill 10 also failed to be time limited. The government offered no justification for why the
orders of a single minister should extend for 6 months aftemith@fethe emergency.

Making this bad idea even worse, the go
premise of time limitations altogether. If a government thinks it can get away with going
in time to revise its mistakes, it might aksp to go back in time to extend the time limits

placed on its other additional powers.

Mass Behavioural Modification and the Erosion of the Presumption of

Liberty

This section of the report addresses how different levels of Carngali@nnment have used

emergency orders and regulations in this crisis to modify our behaviour on a massive scale.
Governments used restrictions on gatherings and physical distancing laws were used to keep

people apart, to prevent humtmhuman transmissioof the virus. Canadian governments

imposed interprovincial and interterritorial travel bans for the first time in Canadian history.

These restrictions shifted the presumption of liberty that has been long enjoyed in Canadian life.
Aggressive enforcement physical distancing measures meant that anyone walking in parks, for

example, could be treated as a suspect. Emergency legislation in Ontario gave polickand by

officers new powers to cadda practice that has been used disproportionately agairslizadi

persons and other minoritiésRe si dents of a province were
border unless they could provide the right documentation, which was often not on hand due to

“The Honourable Michael délpedfdéhbcBir éRepehnéch®#r Raeicewd or

online: <https://www.mcscs.jus.gov.on.ca/sites/default/files/content/mcscs/docs/StreetChecks. pdf
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the speed at which the borders clogddrivacy came underthrea as Olatnalr iAd¥se r t a d s

governments gave police direct access to
clamoured to develop contact tracing apps.

APol i cing td Parkp, aublit eqoares, and physical distancing

Between midMarch to midMay of 2020, provinces, territories, and municipalities began

Ont a

regulating public spaces in an attempt to enforce physical distancing. They stitched together a

patchwork of rules, with penalties attached and enforced by police dadvlmfficers.Often

this enforcement served no clear public health purpose, such as when people were ticketed for

stopping in parks to try araloidnearby crowd$2 This issue became so widespread that CCLA
is issuing a separate report on this very subject.

Physical dstancing rules

The rules governing physical distancing varied from jurisdiction to jurisdiction, but they all
followed a similar pattern: gatherings of certain sizes were banned, physical distancing
requirements were imposed in some provinces, aneeasatial businesses were shuttered.

However, the restrictiveness of these rules varied by province, territory, and municipality. There

was no clear correlation between the severity of the crisis and the intrusiveness of physical
distancing orders. For exampkdthough Mississauga, Ontario, had significantly more COVID
cases than Marathon, Onta&fthe latter installed stricter physical distancing laws than the
former: people in Marathon not in the same household must maintain 2 metres of physical
distancing on public property at all times, with no exceptfns.

Gatherings and park spaces

Restrictions on gatherings were levied in every province or territory, with limited exceptions,
such as persons from the same household. British Columbia wasshpermissive province;
throughout the pandemic, BC allowed gatherings of fewer than 50 péf$doest most liberal
was Alberta, which limited gatherings to fewer than 15 pergodsnitoba®® New Brunswicks®

E. g. Sara Fraser, fAP.E. | wayn awbdBC Hed{pdd@ng 2020}, antine:d' t o be
<https://www.cbc.ca/news/canada/priregwardisland/peisnowbirdturnedaway-confeceratiortbridge 1.5533066.

510 Reg 120/2@3 April 2020), online: kttps://www.ontario.ca/laws/regulation/200120?search=emergency+management
52 Ministerial Order 632/2020 [Health{4 May 2020), online: kttps://open.alberta.ca/publigais/ministerialorder6322020
healtts.

583SeeMa ni s ha Kvom SalsrShenNas Fined $880 For 'Standing Too Long' in a Park Witld BadeyNewsgApril 27,
2020), online: &ttps://www.vice.com/en_ca/article/pkejjv/aurareomsaysshewasfined-dollar886for-standingtoo-long-in-a-

parkwith-baby>.

tur ne.

Public Health Ontari oi,CONIB-pBdemi ©hbgrircel $ammary 15, 2020 to

<https://files.ontario.ca/mehovid-19-reporten2020-04-06.pdf.

55 Marathon, bylaw No 1979A bylaw to promote and regulate physical distancing doing the COMIEmergency within the
Town ofMarathon (6/8 April 2020), ats. 6.

56 British Columbia Ministry of HealthOQRDER OF THE PROVINCIAL HEALTH OFFICERIass Gathering Even{@2 May
2020), online: &ttps://www?2.gov.bc.ca/assets/gov/health/abmus-healthcare system/officeof-the-provinciathealth
officer/reportspublications/coviell 9-pho-classordermassgatherings.pdf.

57 Record of desioni CMOH Order 072020(27 March 2020), online:https://open.alberta.ca/publications/crander07-
2020-2020-covid-19-response.

58 Orderi the Public Health Act (Section 6{30 March 2020), online:
<https://www.gov.mb.ca/asset_library/en/proactive/2019 2020/cstex83302020.pdf.

59 Renewed and revised Mandatory Order COMI®(29 March 2020), online:
<https://www2.gnb.ca/content/dam/gnb/Corporate/pdf/EmergencyUrgenced9.pdf
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Saskatchewaff, and Yuko#§! restricted gatherings to 10 persons. Ontario restricted gatherings to
5 person$? Nunavut initially banned gatherings of any size but revised its order after CCLA
advocacy to allow gatherings of fewer than 5 per$éaaiebeé* and the Northwest Territi@ms®
banned all gatherings with few exceptions.

Some provinces and municipalities issued morediraned physical distancing orders. For

example, Ontario and some of its municipalities created rules regarding parks, including the

Acl osureoretr @autdoak amenitieso such as outd:
benches$? The city of Toronto ordered that persons who were not from the same household had

to maintain 2 metres of distance in parks and public sqbares.

Closures

Social distancingvas also enforced through business and other closures. All provinces and
territories except BC mandated the closure ofessential businesses such as spas or toy
stores®® This was enforced at the municipal level; for example, while BC did not mandate
business closures, the city of Vancouver ordered-higlhbusinesses to shut down and issued
fines to the recalcitraff. Other public spaces, such as national and provincial parks, were shut
down across the countf{ although some municipal parks remairgen subject to conditions.

Penalties

Anyone in any province or territory who violated any of these orders would face a minimum
ticketed fine of between $486 (Manitoba) and $2,000 (Saskatchewan) for individuals.
Legislation in some provinces led goverm fine amounts much larger than the minindum

60 PUBLIC HEALTHORDER April 4, 2020 (Under Section 38 and Subsection 45(2) of The Public Health Act, 1994) Control of
Transmission of 2019 Novel CoronavirdsApril 2020), online: &ttps://www.saskatchewan.emedia/files/coronavirus/public
healthmeasures/publibealthorders/publichealthrorderapril-4-2020.pdf.

61 Ministerial Order 2020/14 Civil Emergency Measures A2 April 2020), online:

<www.gov.yk.ca/legislation/regs/mo2020 014 »pdf

620 Reg 52/20: ORDER UNDER SUBSECTION 7.0.2 (4) OF THE-AZRGANIZED PUBLIC EVENTS, CERTAIN
GATHERINGS16 May2020), online: fttps://www.ontario.ca/laws/regulation/200652

63 Order respecting social distancing and gatherii@g$ April 2020), online:

<https://gov.nu.ca/sites/default/files/order re_social_distancing_and_gatherings_signed 200424 v3.pdf

64 CONCERNING renewal of the public health emergency under section 119 of Public HeatidAertain measures to
protect the health of the populati¢20 March 2020), online:kttps//cdrnrcontenu.quebec.cal/caimntenu/adm/min/sante
servicessociaux/publicationsdm/loisreglements/decre?22-2020-anglais.pdf?1584827459

65 Public Health Ordeii COVID-19 Prohibition of Gatherings and Closures of Certain Business (effective Aprid2Q) 8. 1a.
(11 April 2020), online: #ttps://www.hss.gov.nt.ca/sites/hss/files/resources/phigladthordercovid-19-prohibition-gatherings
closurescertairbusiness.pdf.

66 O Reg 104/20Emergency Order under Subsection 7.0.2 (4) oEtimergency Management and Civil Protection A&losure

of Outdoor Recreational Facilitig®0 March 2020), online:kttps://www.ontario.ca/laws/regulation/200104#v1

67 City of Torontq by-law 3222020 To amend Municipal Code Chapters 608 &3® to impose emergency physical distancing
regulations with respect to Parks, and Public Squé2e&pril 2020), online:
<https://www.toronto.ca/legdocs/bylaws/2020/law0322>pdf

68 E.g O Reg 82/20: ORDER UNDER SUBSECTION 7.0.2 G OSURE OF PLACES OF NGESSENTIAL BUSINESSES
(24 March 2020), online:https://www.ontario.ca/laws/regulation/200082#v1

¥Lisa Steacy & Charmaine de Silva, fAVancouver seityNawe fine bu
(22 March 2020), online:kttps://www.citynews1130.com/2020/03/22/vancousetto-seekpowerto-ordernonessential
workersto-stayputenforceorderson-sociatdistancing.

NE. g. AAl I B C BPGov Kew¢8 £l @320),romgjiide; hittps://news.gov.be.calreleases/2020ENVE0QO645-.
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https://www.saskatchewan.ca/-/media/files/coronavirus/public-health-measures/public-health-orders/public-health-order-april-4-2020.pdf
https://www.saskatchewan.ca/-/media/files/coronavirus/public-health-measures/public-health-orders/public-health-order-april-4-2020.pdf
http://www.gov.yk.ca/legislation/regs/mo2020_014.pdf
https://www.ontario.ca/laws/regulation/200052
https://gov.nu.ca/sites/default/files/order_re_social_distancing_and_gatherings_signed_200424_v3.pdf
https://cdn-contenu.quebec.ca/cdn-contenu/adm/min/sante-services-sociaux/publications-adm/lois-reglements/decret-222-2020-anglais.pdf?1584827459
https://cdn-contenu.quebec.ca/cdn-contenu/adm/min/sante-services-sociaux/publications-adm/lois-reglements/decret-222-2020-anglais.pdf?1584827459
https://www.hss.gov.nt.ca/sites/hss/files/resources/public-health-order-covid-19-prohibition-gatherings-closures-certain-business.pdf
https://www.hss.gov.nt.ca/sites/hss/files/resources/public-health-order-covid-19-prohibition-gatherings-closures-certain-business.pdf
https://www.ontario.ca/laws/regulation/200104/v1
https://www.toronto.ca/legdocs/bylaws/2020/law0322.pdf
https://www.ontario.ca/laws/regulation/200082/v1
https://www.citynews1130.com/2020/03/22/vancouver-set-to-seek-power-to-order-non-essential-workers-to-stay-put-enforce-orders-on-social-distancing/
https://www.citynews1130.com/2020/03/22/vancouver-set-to-seek-power-to-order-non-essential-workers-to-stay-put-enforce-orders-on-social-distancing/
https://news.gov.bc.ca/releases/2020ENV0019-000645

in Alberta, for instance, the government can levy fines of up to $100,000 for individuals and
$500,000 for businesses for breaching emergency oftlers.

Case study: Nunavut changes its grade from a D to a B+

Nunavutdéds i mproved physical di stancing order
its Chartercompliance through dialogue with civil society. On March 20, 2020, Nunavut issued

a physical distancing order that was one of the most restrictive md@ait banned all public

gatherings, for exampl@.At time of writing, Nunavut still has no recorded cases of COVID.

CCLA wrote to Nunavutdés Minister of Justice a
concerns over the unconstitutionality of threler/ On April 24, 2020, Nunavut revised its order

to be significantly mor€hartercompliant.

The March 20, 2020 order

Nunavutdés original AOrder Restricting Mass Ga
definition was pubVvVided fiprivheebdber ms fApgat her
al l-pdison religious, c u/l*Additionally,iteoabledpgidetoi t ual g
conduct warrantless searches of dwellings so

pud i ¢ h®altho.
ClVvViIL LIBERTIES GRADE FOR NUNAMUJTO6S MAR

Necessity:

Since Nunavut had (and still has) no COVID cases when this order was instituted, no pl
argument can be made that its extreme liberty restrictionsneeessary. A complete ban ol
gatherings, with no exceptions, has not been attempted even in Quebec, the provinbi W
by the virus. No clear justification was proffered for why it was necessary to single out
religious, cultural, and spiritual gathegmfor restriction. Nor was it clear why granting poli
warrantless entry to dwellings was necessary to protect public health.

Proportionality :

The ordero6s sloppy drafting and | ack of
of protectingpublic health. Banning all public gatherings without further definition could
capture an entire range of condu@ hospital, for instance, is a public place where people
gather. The ban on religious gatherings would cover a smudge ceremony between two
memlers of the same household; a highly intrusive restriction with no clear benefit. Fina
the order (and the enabling statute) authorizes warrantless entry to dwellings, which en
CanadiansCharterguaranteed rights against unreasonable search and seizure.

Time-limitation :
The order was deemed to | ast as | ong as

71MO 613/2020(26 March 2020), onlines https://open.alberta.ca/dataset/60862i842470285a5
a9f9577c0222/resource/87fa34€1b8426b-b34d4691016d5987/download/heailtho-613-2020.pdf.

72 Order Restricting Mss Gathering§20 March 2020), s. 1(a), onlineh#ps://ccla.org/cclanewsite/wp

content/uploads/2020/04/order _re _mass_gatherings_finadineZspd#.

BCanadian Civil Liberties Association, iRe: March 20, 2020 O
<https://ccla.org/coronavirugpdateletterto-nunavut>.

74 Nunavut Order Restricting Mass Gatherings1(c).

75 1bid s. 4(b).
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https://open.alberta.ca/dataset/60862f8f-7842-4702-85a5-a9f9577c0222/resource/87fa34d1-e1b8-426b-b34d-4691016d5987/download/health-mo-613-2020.pdf
https://open.alberta.ca/dataset/60862f8f-7842-4702-85a5-a9f9577c0222/resource/87fa34d1-e1b8-426b-b34d-4691016d5987/download/health-mo-613-2020.pdf
https://ccla.org/cclanewsite/wp-content/uploads/2020/04/order_re_mass_gatherings_final_v2signed.pdf
https://ccla.org/cclanewsite/wp-content/uploads/2020/04/order_re_mass_gatherings_final_v2signed.pdf
https://ccla.org/coronavirus-update-letter-to-nunavut/

The new April 24, 2020 order

After CCLA expressed its concerns, the governmetutrned with a revised public health order
on April 24, 2020°° The new order authorized public gatherings and private gatherings of 5

persons or les%.1t no longer singled out religious, cultural, or spiritual gatherings for restriction.
Warrantless dny to dwellings was no longer authorized unless consented to by the occupant or
person in charge of the dwelling. This order also had many more reasonable exceptiens: the 5

person limit did not apply to hospitals, for examffle.

CIVIL LIBERTIES GRADEFORUNAVUTO0S APRI L B4, 2020

Necessity:

The new order is a major improvement because it removed unnecessary restrictions, in
the complete ban on public gatherings and permission for warrantless entry into dwellin
The dialledback restrichns bring Nunavut into line with the rest of the provinces and
territories in Canada, thereby bringing the order into closer compliance withtre s
necessity requirement.

Proportionality:

The new order is significantly more proportionate than its predecessor. First, the numer
thoughtful exceptions to physical distancing requirements evince an attempt to minimiz¢
liberty restrictions where possible. Second, the rephrasing of the oarity that religion
has not been singled out for restriction ameliorates the risk of discrimination.

Some tweaks to the provision would further improve the proportionality of the order. For
example, the new order still states that police may enteredidgvwith the consent of the
foccupant or per s on “thalatterbeanrcgulel beoirfterpteteceto obug
l andlord. To protect tenantsodé privacy r
that only the legal occupant may provide consent to enter their dwelling.

Second, t he newcingrueés(cladse 2)sre confusihg ddeitostwoasimilar
overlapping subclauses. Subclause 2a states that all persons must maintain two metres
di stance fiwherever it is safe and pract
immediate familym mber s. 6 However, subcl ause 2Kk

metres of distancing Afrom any other pe
household. 0 Which subclause governs? Dg
al ways apply? This confusion could be ¢
persons in Nunavut must maintain social distancing of 2m in public whenever it is safe g
practical to do so, excepting members of their own household or immediateyamime mi

Third, a more tailored order would use
new order does not clearly define or distinguish between the two types of restricted gatl

76 Order respecting social distancing and gatheri@é4 April 2020), online:
<https://gov.nu.ca/sites/default/files/updated apr_28 social_distancing_and_gathering_order_eng_signed.pdf
“71bid s. 2(c).

78 |bid s. Z(iv).

79 bid s. 15.

22


https://gov.nu.ca/sites/default/files/updated_apr_28_social_distancing_and_gathering_order_eng_signed.pdf

Aorgani zed public gat Herei cgpmtamnud sit Dd c ifg
clear because the term has a general definition, examples, and exceptions in cl8uses 7
However, it is not <cl ear wonlyexanaplesiapeypiovidedd
clause 6, and this type oétering is neither defined nor subject to any exceptions. Could
behavior that is excepted from the prohibition in clause 7, such as multiple persons driv
vehicle (clause 8g), be caught under toh
in clause 5 since it has no exceptions? There is a solution: since both types of gathering
in any case be comprised of no more than five persons, they could be combined under
prohibition on a single type of gathering that is clearly defined dpgneral definition,
examples, and exceptions.

Time-limited:
The order is deemed to |l ast as |l ong as

In early April CCLA launched its COVIEL9 Tickets Tracker Form. Since that time, CCLA has

recordedhe experiences of people from across the coudmnyJune 24, 2020,CCLA in

collaboration with the Policing the Pandemic Mapping Prgjablisheda separate report titled
AStay Off the Grass: al®Prledw mkEmfaoyc dReadghairtr @ ,
stories and provides some powerful early warning signs regarding the dangers of moving from a

public health response to one focused on public order. That ieamdilable orC CL A 6 s
website?©

Travel restrictions

Section 6 of th&€harterpr ovi des t hat HAEvery <citizen

of

owh i

Can

status of a permanent resident of Canada has the right to move to and take up residence in any
provinceo. As the different loeontaihteeviu, Canadi a

however, national, provincial, and territorial borders began to shut to all but a few. These

closures were not a matter of trivial inconvenience. Real and lasting damage was done to a
woman who was unable to return to Newfoundlandlaatatador to bury her recently deceased

mother8! Another man was denied entry to Prince Edward Island because he did not hav
documentation on hand to prove that he lived tRe@ossborder U.S.Canadian couples

e the

continued to face family separatiantil June 8, 2020, when the federal government announced

that immediate family members, including spouses, would enjoy an exemption to the travel ban

if they can prove that they have addy isolation plan readf/.

International border closures

On March 17, 2020, as the COUD® crisis was beginning to escalate, the federal government
issued an interim order under tAeronautics Acto enact its first travel restriction: a ban on all

80 Canadian Civil Liberties Associatiand Policing the Pandemic Mapping Projecti St ay OE€QVIDL%aed L&r a s s :

Enf orcement i n Omlima <htgps//cdlabng/ocenersdePa@htent/uploads/2020/06/2028-24-Stay-Off-
the-GrassCOVID19-andLaw-Enforcemenin-Canada.pdf

81 She was denied entry for her mother's €BCiNewgEIMay2026)w s he'
online: <https://www.cbc.ca/news/canada/newfoundiatatador/kimtaylor-constitutionalchallengel.5571322.
82Sara Fraser, AP. E. 1. snowbi r dCBC levgld April2028),dohlinet o be turned

<https://www.cbc.ca/news/canada/priregwardisland/peisnowbirdturnedawayconfederatiorbridge 1.5533066.
8Rac hel Chossbdrderdamilie can now reunitmder new exemptianCTV Newg8 June 2020), online:
<https://www.ctvnews.ca/health/coronavirus/crbssderfamilies-cannow-rewunite-undernew-exemptionl.4974146.
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https://ccla.org/cclanewsite/wp-content/uploads/2020/06/2020-06-24-Stay-Off-the-Grass-COVID19-and-Law-Enforcement-in-Canada.pdf
https://ccla.org/cclanewsite/wp-content/uploads/2020/06/2020-06-24-Stay-Off-the-Grass-COVID19-and-Law-Enforcement-in-Canada.pdf
https://www.cbc.ca/news/canada/newfoundland-labrador/kim-taylor-constitutional-challenge-1.5571322
https://www.cbc.ca/news/canada/prince-edward-island/pei-snowbird-turned-away-confederation-bridge-1.5533060
https://www.ctvnews.ca/health/coronavirus/cross-border-families-can-now-reunite-under-new-exemption-1.4974140

foreign nationals entering the country by aircPafExceptions to the ban included immediate

family members of Canadians and permanent residents. This interim order had another feature: it
required all air transport carriers to deny boarding to any symptomatic person, including
Canadian citizen® Thus, even Canaah citizens with flulike symptoms would be effectively

denied the chance to return home.

Canadads remaining open international border,
on March 21, 2020 to all -efsentéi ¢ fAmoadingtonal s en
guidance from the Canada Border Services Agency (CBSA), essential travel covers work and

study, critical infrastructure support, or travelling for healthcare -&éss®ential travel includes

tourism or entertainmest.Between Marh 17 and June 8, it was not clear whether family

reunification between U.&Canadacrose or der coupl es counted as Mfnes
the fate of family reunification in the hands of individual border officers with varying ré8ults.

On June 8the federal government clarified that family reunification can count as essential

travel®* However, since such trips will only be pre
minimum stay of 15 day¥,families that can only make short trips because spouse works on

the other side of the border will still have their reunification subject to the discretion of

individual CBSA officers.

CIVIL LIBERTIES GRADE FOR CLOSURE OF INTERNATIONAL BORMER:

Necessity:

It is arguable that the closureinfernational borders was necessary to slow the spread of
virus. Many countries in the world have shut their borders; the virus was initially dispers
throughout the globe through international travel. That said, the decision to shut the bor|
nat without controversy. Some health experts such as Canadian Health Minister Patty H
and Chief Public Health Officer initially stated that border closures may be ineffective gi
the practical difficulty of screening at airpofisalthough Dr. Tam la&tr reversed her opinidi.

Proportionality:

84 nterim Order to Prevent Certain Persons from Boarding Flights to Canada due to GT8/HC 20200162 (2020), C Gaz |,

Part I, Volume 154, Number 14

85|bid s. 9.

86 Statement from the Office of the PriManister on COVID19; U.S:-Canada joint initiative: Temporary restriction of

travellers crossing the U.&anada border fonon-essentiapurposeg20 March 2020), online:ttps//www.cbsa
asfc.gc.ca/ageneggence/prtovid13eng.htmb.

87 |bid.

8Jackie Dunham, fi'-blatr dserd ecvoaspt laet s nsge p a rCaxtoescs fGIV NemgilédNaygs due to
2020), online: #ttps://www.ctvnews.ca/health/coronavirusfitievastatinecrossbordercouplesseparatedor-monthsdueto-
travetrestrictions1.4938963.

89 Supranote 91.

90 Canada, Government of Canadleavel restriction measures: COVAID9 program deliveryProgram Delivery Instructions)

(Government of Canada: 6 June 2020), onlifetps://www.canada.ca/en/immigratioefugees
citizenship/corporate/publicatiomsanials/operationabulletinsmanuals/serviceelivery/coronavirus/travel
restrictions.html#familynmembers.

99Tonda MacAthtaerl eTsr,unip targets Europe, Canadi an-1®ftliei ci al s say
Toronto Star(12 March 2020), online:kttps://www.thestar.com/politics/federal/2020/03/12/aftamp-targetseurope
canadiarofficials-say-closingthe-borderwontstopcovid-19.htmp.

2Tonda Ma c'\@ds i petfeetd No": Theresa Tam discusses€ana s ear | y p aGB@ blewgl@ Marohs pons e o0,
2020), online: &ttps://www.thestar.com/paids/federal/2020/03/12/afterump-targetseuropecanadiarofficials-say-closing
the-borderwont-stop-covid-19.htmb.
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https://www.cbsa-asfc.gc.ca/agency-agence/pm-covid19-eng.html
https://www.cbsa-asfc.gc.ca/agency-agence/pm-covid19-eng.html
https://www.ctvnews.ca/health/coronavirus/it-s-devastating-cross-border-couples-separated-for-months-due-to-travel-restrictions-1.4938963
https://www.ctvnews.ca/health/coronavirus/it-s-devastating-cross-border-couples-separated-for-months-due-to-travel-restrictions-1.4938963
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/operational-bulletins-manuals/service-delivery/coronavirus/travel-restrictions.html#family-members
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/operational-bulletins-manuals/service-delivery/coronavirus/travel-restrictions.html#family-members
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/operational-bulletins-manuals/service-delivery/coronavirus/travel-restrictions.html#family-members
https://www.thestar.com/politics/federal/2020/03/12/after-trump-targets-europe-canadian-officials-say-closing-the-border-wont-stop-covid-19.html
https://www.thestar.com/politics/federal/2020/03/12/after-trump-targets-europe-canadian-officials-say-closing-the-border-wont-stop-covid-19.html
https://www.thestar.com/politics/federal/2020/03/12/after-trump-targets-europe-canadian-officials-say-closing-the-border-wont-stop-covid-19.html
https://www.thestar.com/politics/federal/2020/03/12/after-trump-targets-europe-canadian-officials-say-closing-the-border-wont-stop-covid-19.html

While the border closures do contain numerous exceptions, the omission of an exceptig
crossborder families has been disproportionate in theory and practice, subjectinp@mss
families to arbitrary deisionrmaking by individual border guards. Absent clear guidance g@
whether to let members of creberder families through, some border guards have been

rejecting family reunification as a form of essential travel, even though-lbooder spouses

are amag the best equipped to carry out 14 days ofisel&tion. Other border guards have
been demanding documentary proof such as marriage certificates, an unrealistic demar
those who were caught across the border when the crisis unexpectedly hit.

Time limited: The border closures have been time limited in that they have had to be ex
by 30 days at a time.

Interprovincial and interterritorial border closures

Next, provincial and territorial borders began to seal for the first tin@amadian history. On

March 21, the Northwest Territories banned anyone from entering the territory, subject to
exceptions such as NWT residents or those providing essential séA\@e. the next few

weeks, New Brunswick Newfoundland and Labrad8t Nunavut{® Nova Scotie’ Prince

Edward Island® Quebecd and the Yukot?followed with their own variation of border

closure. Saskatchewan and QuéBealso restricted intraprovincial travel to certain regions;
nonessential travel to northern Saskatchewan was prohibited, for extpldifferent kind of
restriction was imposed in some First Nations territories, such as Haida Gwaii, where a system of
permits was introduced to regulate movement to and from the r&iomly Alberta, British

Columbia, and Ontario did not enact travel restrictions of any kind.

The list of exceptions to travel bans vary by province or territory, but all share common
charateristics. Residents, workers, or those providing essential services in that province or

93 Northwest Territories, Chief Public Health Offic€ublic Health Ordeii COVID-19 Travel Restrictions and Sddfolation
Protocol (Northwest Territories Health: 21 March 2020), onlinkttgs://hayriver.com/wqzontent/uploads/2020/03/Covi®-
PublicHealthOrderTravelRestrictionsSelf-lsolationProtocols.pds$.

94 New Brunswick, Minister of Public SafetiRenewed and Revised Mandatory Order COY®§New Brunswick Pulic
Safety: 29 May 2020), onlinehttps://www?2.gnb.ca/content/dam/gnb/Corporate/pdf/EmergencyUrgenced 9. pdf

9 Newfoundland and Labrador, Chief Medical Officer of leaSpecial Measures Order (Travel) Made pursuant to Section 28
of thePublic Health Protection and Promotion Act (Newfoundland and Labrador Health: 15 May 2020), online:
<https://www.gov.nl.ca/covid 9/files/SpeciaMeasuresOrderTravelMay-15-2020.pdf>

9% Nunavut, Chief Public Health OfficelPublic Health ActS. Nu. 2016, c. 18 Travel Restriction OrdefNunavut Health20
March 2020), online: kttps://www.gov.nu.ca/sites/default/files/order_re_travel to nunavut final v5sigrred.pdf

97 Nova Scotia, Minister of Municipal Affairs and Housigjrection of the Minister under a Declared State of Emergéacy
March 2020), online: kttps://novascotia.ca/coronavirus/docs/DirectidiMinister-undera-DeclaredStateof-Emergency. pdf.
98 Prince Edward Island, Minister of Justice and Public Saféty|STERIAL ORDER the matter of th&mergency Measures
Act and in the matter of a declaration of a Provincial State of EmerggéBoyernmat of Prince Edward Islan@0 April 2020),
online: <https://www.princeedwardisland.ca/sites/default/files/publications/jpsminorderapril30.pdf

99 Quebec, Minister of Health and Social Serviddmisterial Order 2020011 of the Minister of Health and Social Services
dated 28 March 202(Quebec Health28 March 2020), online:https://cdacontenu.quebec.ca/caiwontenu/adm/min/sante
servicessociaux/publicationsdm/loisreglements/AM_numero_20ZW1 anglais.pdf?1585448894

100 Yykon, Minister of Community Serviceblinisterial Order 2020/19 Civil Ehergency Measures Border Control Measures
COVID-19 Order(Government of Yukonl7 April 2020), online: www.gov.yk.ca/legislation/regs/mo2020 019 »df

101 Sypranote 97.

102 Saskatchewan, Chief Medical Health Offideublic Health Ordeii Control of Transmission of 2019 Novel Coronavirus
(Saskatchewan HealtB4 April 2020), online: kttps://www.saskatchewan.emiedia/files/coronavirus/publibealth
measures/publibealthorders/ordensadapril-24---final-2.pdf.

103Haida Gwaii State of Emergency (15 May 2020), onlineww.haidanation.ca/wpontent/uploads/2020/05/FINAL
20200515HGSOEPoster11x171.pdf.
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https://hayriver.com/wp-content/uploads/2020/03/Covid-19-Public-Health-Order-Travel-Restrictions-Self-Isolation-Protocols.pdf
https://hayriver.com/wp-content/uploads/2020/03/Covid-19-Public-Health-Order-Travel-Restrictions-Self-Isolation-Protocols.pdf
https://www2.gnb.ca/content/dam/gnb/Corporate/pdf/EmergencyUrgence19.pdf
https://www.gov.nl.ca/covid-19/files/Special-Measures-Order-Travel-May-15-2020.pdf
https://www.gov.nu.ca/sites/default/files/order_re_travel_to_nunavut_final_v5signed.pdf
https://novascotia.ca/coronavirus/docs/Direction-of-Minister-under-a-Declared-State-of-Emergency.pdf
https://www.princeedwardisland.ca/sites/default/files/publications/jpsminorderapril30.pdf
https://cdn-contenu.quebec.ca/cdn-contenu/adm/min/sante-services-sociaux/publications-adm/lois-reglements/AM_numero_2020-011_anglais.pdf?1585448894
https://cdn-contenu.quebec.ca/cdn-contenu/adm/min/sante-services-sociaux/publications-adm/lois-reglements/AM_numero_2020-011_anglais.pdf?1585448894
http://www.gov.yk.ca/legislation/regs/mo2020_019.pdf
https://www.saskatchewan.ca/-/media/files/coronavirus/public-health-measures/public-health-orders/order-nsad-april-24---final-2.pdf
https://www.saskatchewan.ca/-/media/files/coronavirus/public-health-measures/public-health-orders/order-nsad-april-24---final-2.pdf
http://www.haidanation.ca/wp-content/uploads/2020/05/FINAL-20200515-HGSOE-Poster-11x17-1.pdf
http://www.haidanation.ca/wp-content/uploads/2020/05/FINAL-20200515-HGSOE-Poster-11x17-1.pdf

territory were generally allowed to enter and stay, while those in transit to another province or
territory were generally allowed to pass through. An additional lafyeonditions exists in
territories like Nunavut; some returnees were only allowed to enter if they met the list of
exceptionsandthey selfisolated for two weeks outside of the territory in Ottawa, Winnipeg,
Edmonton, or Yellowknifé®*

Border closuresvere enforced by police or peace officers, who were empowered to assess each
justification for travel against vague catego
p ur p¥°Qeestionable treatment resulted; while those who had work in anothé@rqarov

were let through, officers denied entry to multiple people who were attempting to attend the

funerals of loved ones; for example, this happened to Lesley Shannon of Vancouver when she

tried to mourn her mother in New Brunswitk.This discrepancy inaess suggests that a job is
viewed as more fAessential o6 than family. Il n at
personal data from each traveler by recording the purposes of each trip. No province or territory
appears to have released mfation about the privacy safeguards around that information

where it will be stored, for how long, and who will have access to it.

Case study: Newfoundland and Labrador

On March 20, 2020, Newfoundlamehd Labradoissued an emergency order that requakd

individuals (with some exceptions) who entered the province tassddfte for 14 day$’ One

and a half months later on May 4, 2020, Newfoundkamdi Labradorssued another emergency

order that banned anyone from entering the province, with trepgan of Newfoundlandnd
Labradorresidents, certain asymptomatic workers, and exceptional cases who have been

approved for travel in advance byWfoundland and Labradors Chi ef Medi c al of f
Health10®

One casualty of the travel ban was Kimbeflaylor, a Halifax woman and regular visitor to
Newfoundlandand Labradot o cal |l on family. Ms Tayl or ds mot
the travel ban came into effect. When she | ea
attempted to apply for arxemption from the travel ban. Her initial phone calls and emails to the
Newfoundlandand Labradogovernment went unanswered. While waiting, she prepared a

detailed seHisolation plan that would prevent her from encountering anyone other than

immediate fanily once in Newfoundlandnd LabradarHowever, thgrovincialgovernment

ultimately rejected her request for an exemption, denying Ms Taylor the ability to grieve with her
family and to say goodbye to her mother.

CIVIL LIBERTIES GRADING FOREWFOUNDLANDAND LABRADORORDER
CLOSURESE

104 Nunavut, Chief Public Health Officefravel Restriction OrdetPublic Health Order) (Nunavut Health: March 24, 2020)

2(1).

105 Quebec, Minister of Health and Social Servidésisterial Order 2020011, (Public Health Order) (Minister of Health and

Social Services: March 28, 2020).

106 SophiaH a r rPirosincial Border bans during COVAID9 spark lawsuits, angerfroBlanadi ans d8Q@QNewgb entr y o
Jure 2020) online <https://www.cbc.ca/news/busines$ip-e-i-n-l-territoriesborderbanccla-courtchallengel.5600235.

107 This order has been taken down and replaced with s. 3 bietiwvéoundland and Labrador Travel Restriction Order

108 Newfoundland and Labrador, Chief Medical Officer of Hea®tpecial Measures Order (Revised Order) Made pursuant to

Section 28 of the Public Health and Promotion @uiblic Health Order) (Newfoundland and Labrador Health: May 4, 2020).
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Necessary:
The Newfoundlan@dnd Labradogovernment has failed to justify the necessity of a border
closure that does not offer a sedblation plan or other forms of adherence to public health
orders as conditions for entry. When the government enacted the ban on May 4, 2020,
than two weks had passed since a new COVID case had been reported (the province h
total of 3 deaths at the tim&P It seems clear that the mandatorydayy isolation period had
been effective at controlling the virus. That the travel ban was unnecessary isveade
clearer from the fact that many workers and other individuals had been travelling betwe
Newfoundlandand Labradoon one hand and Quebec and Alberta on the other in the we
prior to the travel ban, yet no new cases had emét§ed.

Proportionate:
The disproportionality of the travel ba
stated above, no clear benefit from an absolute travel ban has been proven, but signific|
lasting damage has been done to Ms Talykine was subject to an arbiyarovernment
decisiormaking process that seemed to elevate economics (some workers allowed in) ¢
family (barred from attending a motherod
proportionate if the travel ban order included an extensive and thouligtthflexemptions
that covered situations | i ke Ms Tayl or §
decisiormaker who did not provide any indication that their denial of her application wag
based on any objective standards.

Time limited:
Theorder was time limited in that it had to be reviewed every 5 days.

On May 20, 2020, CCLA and Ms Taylor commenced a legal challenge against the gove
of Newfoundland and Labrador, arguing that the travel ban was an unjustified restrictior
her Charter mobility rights!'! The case is ongoing.

Contact tracing and privacy

Contact tracing is the process of tracking, monitoring, and notifying persons who may have
contracted an infectious disease. Contact tracing is often cited asda@yaming highly

infectious viruses like COVIEL9T if left unchecked, the virus will spread exponentially. If one
person spreads the virus to three people they come into contact with, then those three people
spread the virus to nine people, who spre&adl &nother 27 people, and so on. Thus, it is
important to identify and notify those who may have come near an infected individual so that

198 N. L. bestma@cditeria while marking full week with no new COVID9 ¢ ££B@ Newg14 May 2020), online:
<https://www.cbc.ca/news/canada/newfdlamdlabrador/covidlhewfoundlandabradormay-14-1.556936 .

110E . grrade$ Newfoundland and Labrador slams government for allowirgfgut ovi nce wor ker Sheduri ng pal
Chronicle Herald(3 May 2020), online: kttps://www.thechronicleherald.ca/business/regidmaliness/tradesewfoundland
andlabradorslamsgovernmenfor-allowing-out-of-provinceworkersduring-pandemie445181#

Msean Fine, ANewfoundl and fessesn tcioaulr tt rcahvad |l TéeEiuberandddatbsaind e np rna
(20 May 2020), online: kttps://www.theglobeandmail.com/canada/artivéavfoundlanefacescourtchallengeto-banon-non
essentiatravetfrom/>.
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they can get tested. Contact tracing can be done maiiuaiti trained human contact tracers
identifying and warnig anyone who has been in contact with suspected or confirmed CGO¥/ID
carriers and providing advice and information about necessary steps including testing-and self
isolation. However, since countries such as Taiwan and South Korea have upbdmelbasd
technology to trace the contacts of those who have contracted the coronavirus (a process known
as digital, automated, or technologicadlysisted contact tracing’ there have been calls for

Canada to do the sark¥.

Privacy does not require that suelshnologies be avoided altogetfiat is a myth that privacy

and public health are incompatible, although tensions exist. However, it is highly controversial in

a democracy that the state should recommend or enforce the use of a technology to effectively
monitor human contacts peaptively. It is even more controversial for it to take place without
adequate | egal protections. Canadads Privacy
contact tracing his office released in collaboration with pr@airand territorial counterparts,

has emphasized this gap. Their guidelines deliberately go beyond the strict requirements of
Canadab6és privacy | aws, which he believes are
protection for privacy if such appse widely useplt is in that context that the Canadian debates
regarding technologicalgssisted contact tracing must be framed.

Privacy principles require that intrusions be necessary and proportionate, and contact tracing has
ignited a debate regarding whether these applications can be either. First, there is a real debate to
be had over whether technoleggsisted contact tracingll workd and a reasonable level of
assurance of effectiveness is important when assessing necessity. Given the significant technical
challenges in proximity measurement, and the current conditions in Canada (which in many
jurisdictions includes limitedesting capacity at present), it is unclear whether the tracking will

in fact support the public health goals as claimed. If the app registers many false @ositates

is, registers a close contact for a sustained period wrénadpple will get too many

natifications, which may lead to unnecessary-g&lation and ultimately, notification fatigue
encouraging people to just ignore the app. If the app fails to register true instances of close
contact, false negatives leave people at risk while providirangeatous sense of security.

Empirical research also suggests that significant uptake is required to render these apps
maximally helpful. Initial research from Oxford University was widely reported as saying that
60% of the population (which equates to ab®0% of smart phone users) would need to
participate to create strong utility, although some debate is emerging about potential utility with
lower levels of uptaké* In that context, the need for public trust and willingness to download

the app has beendriver in many conversations about necessary privacy protections to engender
that trust. It has also, more recently, seen some such as MP Nathaniel-Brskimspeculate

2Yasheng Huang et al, fAHow Dil@i tial EGeavatdBusinessiRevae@ Apgg S| owed Co
2020), online: #ttps://hbr.org/2020/04/howigital-contacttracingslowedcovid-19-in-eastasia>.
13See Andrea Gunn, fAPoll shows broad publddbe Guardgiap PEI8 Mdyor cont a

2020), online: #ttps://www.theguardian.pe.ca/news/canada/plotiwsbroadpublic-supportfor-contacttracingappsto-fight-

covid-19-447687#5.

114Big Data Institutefi Di gi t al contact tracing can slow or even stop cor ol
April 2020), online: fttps://www.bdi.ox.ac.uk/news/digitabntacttracingcanslow-or-evenstop-coronavirustransmission
andeaseus-out-of-lockdowrp.
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about moving from an ogh to an optout model®>a move CCLA would oppose as$ening

the genuine nature of voluntary consent by pl
it, rather than make a deliberate choice to seek it out and download it. Other issues with uptake
include the necessity to have a relatively new, experghone for most of these apps to run,

which may mean some segments of the population would be left out of any benefits such apps
might provide, if benefits were to eventually emerge.

In other countries where contact tracing apps have been in uses refpibtir utility are mixed

at best. In Iceland, the country who has most successfully convinced residents to install and use
their contact tracing app with a 38% uptake as of the beginning of May, the person in charge of
managing contact tracing for thation has said the app helped support manual contact tracing to
some degree but @ wa s ihSingaporg, dhmgrodechlemdhvghe workédor u's
on their mucHauded TraceTogether app, explicitly warned against-oeleance on such apps,

stathg t hey are Mot a fApanacea. 0

In this context then, where necessity is at least open to question, it becomes more difficult to
assess whether the intrusiveness of personal information collection and use is proportionate to
the benefits to individuals opsiety more broadly. Question$ proportionality also depend on

the nature of the particular tool chosen; while people often talk about contact tracing apps as a
singular concept, there is a range of competing models with varying goals, leading to@ range
features that vary in security protocols, cereedior decentrated architectures and data

storage and ultimately, in privacy protection. Some of these models will be discussed further
below.

There are also verserious policy questions thiaave received insufficient consideration. If these

tools are released in a policy vacuum, which fails to provide the practical supports needed for
individuals asked, based on the app, to stay home from work and to ged testeding paid

sick days, job mtection, and financial support during a required-selfation period it raises

risks of discrimination and will exacerbate stress and mental health impacts. Front line workers

in places like grocery stores, care homes, and other service industriegpvidfor minimum

wage with minimal job protections are particularly vulnerable to the social impacts of a badly
implemented automated contact tracing regime. Statistically, women make up a larger

percentage of those employed in these areas thatthe Cemtre Pol i cy Al ternativ
Cso: caring, clerical, '8Manyfeontiine garkers &resalso er i ng a
racialized, including many newcomers to Canada, who already face greater discrimination in the

job market and absent employm@rotections, may have more difficulty finding a new position

if an app tells them one too many times to stay home from work. While there has been

significant social debate on the technical details of app design, the social impacts of

115 Canada, Parliament, House of Commons, Standing Committee on Industry, Scied@sgharadogy Minutes of Proceedings

and Evidence43rd Parl, 3rd Sess, No 19 (29 May 2020), online:
<https://www.ourcommons.ca/Content/Committee/431/INBXddence/EV10775931/INDUEV1E.PDF> at 4.

116] sobel Asher Hami | t-downjoadad cantadtaxingcapptoa its poptiaton size.Atithorities there say it

hasndt made nBugness bthside(I2&Mayed260)eonline: kttps://www.businessinsider.com/icelacontact
tracingnotgamechange20205>.

Wjason Bay, fAAutomated wiomdscpanaaea Megium @lind gitps:/falogzn@s2 ® )n ,a
gov.tech/automatedontacttracingis-not-a-coronaviruspanace#7fb3ce61d98.

18Kat herine SkDtdr i SICOVH s ponse muBehindhaNimbe@&Marclke202De onliné:aul t 1 i ne
<behindthenumbers.ca/203/20/covid19-crisisresponsanustaddresgyendeffaultlinesp.
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implementing and fging on contact tracing applications, which extend far beyond privacy
concerns, have been woefully underexamined and unaddressed.

CCLA spoke to these broader policy concerns as well as our specific positions in relation to
contact tracing before the INDOo mmi t t ee of Parl i amendl®s study
responsél®

Bluetoothbased proximity tracking

Bluetooth is a widely available technology that enables phones to wirelessly exchange data with
other phones in proximity. Those apps claiming the greptesacy protections tend to combine
Bluetooth to detect proximity, coupled with a decentralized approach to data storage and
notification. Apple and Google have released an API (application programing interface) that
allows developers to create Bluetodthsed exposure notification applications on both of their
operating systems, and are offering it to public health authorities to serve as a building block in
their own contact tracing applications. Ultimately this capacity will be built into both than@S
Android operating systems (a move that brings its own privacy concerns). The Bl®seth

apps emit random numbers that serve as anonymous identifiers that change at iAtdfvals.

users of the app walk within a prescribed range of other useirspbones would exchange the
numbers to create an encrypted record that is devoid of directly identifying information. If
someone tests positive for COVID, they can decide whether to share their contact list which will
enable other users to receive nettion that they were within proximity to someone who has
contracted the virus. Some variants only share these notificationrtogessr, while others

facilitate sharing lists of contacts with public health who then follow up manually.

Advocates of a Blueoth-based system have argued that it is superior to a centralised or GPS
based system both in terms of effectiveness and in the case of deglelytralizednodels, in

terms of privacyt?! It is less vulnerable, so the argument goes, to government aslebyesause
identifying information in some versions of such systems is not collected or stored (although we
note that not all Bluetoothased systems are completdgcentralizeénd some do collect

personal information, such as the Alberta app discusseunbie depth below). There are also
concerns however, because a pilgeentralizegdystem bypasses public health and provides

notices to people through the app. This means that those who receive notice that they are at risk
may not be well supported to nekecisions about how to respond or what to do. The onus is
placed on individuals to reach out to public health for testing and advice and assumes local
public health agencies have the capacity to respond to those calls. Conversely, as Bluetooth
based appmove towards more centralised data storage with public health access, privacy
concerns related to creating large stores of personal information accessible by state actors rise, as
do concerns about function creep, or secondary uses for the data. Ay pnadysis of Blue-

119House of Commons, Standing Committee on Industry, Science and Techmdiogtes of Proceedings arilidence 434

Parl, Bt Sess, No 021 (5 June 2020), onlirfetgs://www.ourcommons.ca/DocumentViewer/eni4dBNDU/meeting

21/evidence.

120Dpavid I ngram, AHow condtalctt a rtarca cnkg ccoorud ndaNBCskewgB0 Apré tyoo ur s mar
2020), online: &ttps://www.nbcnews.com/tech/tealewshow-contacttracingcould-usebluetoothtrack-coronavirusyour-
smartphonen1187796.

122see Dani el Kahn Gi | IV R@ciples farAechnbloghvb s it €t €d p € 0 Arheaican Civil r aci ng o,
Liberties Union(16 April 2020), online: kttps://www.aclu.org/report/aciwhite-paperprinciplestechnologyassisteetontact

tracing>.
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toothbasedcontact tracing application can only be meaningful when thexrspscific
application to discuss.

GPSbased proximity tracking and heat mapping

Other models of contact tracing rely on GPS data, either alone or in combination with Bluetooth
beacons, to automate contact tracing. Experts agree that GPS is significantly less accurate for
measuring close proximit}#? Coronavirus transmission is beli@veost likely to occur within a

2 metre radius, and global positioning system (GPS) location data is rarely that accurate

study has found an average accuracy rate fl3 metres?® The relative inaccuracy of GPS
should be evident to anyone who tiased using Google Maps near large buildings only to find
their location pin bouncing erratically. The other option, cell tower location tracking, is even less
accurate than GPS. China, no stranger to surveillance, investigated and rejected-basatibn
tracking because it was too imprecide.

However, some contact tracing apps want to do more than just record préxthety also want

to map locations where individuals have been, so that if they are infected, it is potentially possible
determinevherethey wer e i nfected. Such mapping is also
that aggregate infection data to reveal places where many infections are occurring, either as
information for public health agencies, or more broadly for public consumptios. i@y be
useful public health information, but | ocat i c
about daily life has the potential to be significantly privacy intrusive. Adding aggregation or de
identification processes into the specifications opp to facilitate such tracking adds a layer of
technical complexity with an accompanying risk of mistakes, hacks, and in general, lower
assurance of privacy for users.

A related proposal has governments acquiring location information for contact tda@ody

from cellphone companies. The government would then use the location data of someone who has
tested positive for the coronavirus to identify who else has come near that person. Anyone who
has been contacted would then be ordered to come iniogtes potentially subject to quarantine
orders. Location data could also be used to determine compliance with quarantine orders once they
have been issued. This model was initially approved in Israel, to be executed by their internal
security police, th&hin Bet. The Israeli Supreme Court recently sent that emergency legislation
back to the drawing board, saying it did not
telecommunications companies has not been widely discussed in Canadaass afreontact

tracing but did come up very early in relation to a related process, heat mapping. Very near the
time Toronto declared its state of emergency in response to the pandemic, Major John Tory stated,
while speaking to an audience of tech entnepues, that he had asked cellphone companies to
share customer location data so the city could see where Torontonians were congregating in large

12Adam Schwarts & Andrew Crocker, fiGovernments Haveln®d, Shown
EFF (23 March 2020), online:https://www.eff.org/deeplinks/2020/03/governmeh#senishownlocationsurveillancewould
help-containcovid-19>.

ZKrista Merry &mBetephBeket GPSermcciiracy PLOSOydIulyd8, 2009), ur ban envi
online: < https://journals.plos.org/plosone/article/metrics?id=10.1371/journal.pone.0219890#citedHeader

243enni fer Val anslatimpaSbe ¥®i | eancéd Tool into aNewWiorkilsneflOr acker f or
March 2020), online: kttps://www.nytimes.com/2020/03/19/us/coronavilasationtracking.hinl>
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number, suggested other tech companies might like to give the city data they hélel oA
spoke out quickl against such privaeyvasive requests; the next day the City clarified that data
sharing had not, in fact, taken place.

CCLA has been active in a range of public conversations and presentations regarding contact
tracing, including conversations with @adian groups building contact tracing apps. Our most
comprehensive and formal intervention thus far has been an open letter to all of the First
Ministers of Canada with a set of recommendations and general principles for data surveillance
activities as pd of a state response to COVI® *?5Proportionate contact tracing should accord

with the following privacy principles. First, government contact tracing that relies on data should
be a last resort. It should only be used if public health evidence demonstrates that it is necessary
because tiditional contact tracing cannot work effectively. The privaoyasive aspects of the
measure should be proportionate to the evidérased public health benefit. Consent should be
paramouni no one should be compelled by law to download contact trapips; éor example.

The government must also ensure that independent bodies review any such measures to provide
oversight of the measuresod6 effects on vulnera
improperly or subject to secondary uses anck bnly for the duration of the COVID9

emergency, and to adjudicate complaints and report them to the relevant legislative body.

Contact tracing, or other technologically facilitated means of social and behaviour monitoring
and control, are no silvéullet for virus management. Canadian provinces, territories, and the
federal government have generally moved cautiously and with due consideration for the
significant privacy concerns that introducing such ssatectioned surveillance creates, even in
this health emergency. As of June 2020, there are indications that more provinces are nearing
their own launches of contact tracing apps, and that the federal government may soon announce
their preferred app, in order to encourage interoperability acrosmpial and territorial
boundaries. There is increasingly, therefore, an urgent need for privacy impact assessments,
human rights impact assessments, and significant policy conversations of those chosen
applications to ense that predictable social impadtave been anticipated and mitigated prior to
any implementation of these tools.

Contact tracing in Canada: Al bertads ABTraceT

On May 1, 2020, Alberta launched a Bluetebtsed contact tracing app called
ABTraceTogethet?” Phones that install the app will exchange encrypted signals through
Bl uetooth at a-metridigtapc&dlfixsomeane testey psitize for COVID, they

are asked i f they wuse the app, and idrlogo, to
to Alberta Health Services (AH$)° AHS then identifies the other ajipstalled phones that

have come into contact with the infected pers
Murad Hemmadi, fACity of Toronto gathering cell pA®ne | ocatio

T o r Yhe Logic(24 March 2020), online:https://thelogic.co/news/citgf-torontogatheringcellphonelocationdatafrom-
telecomsin-bid-to-slow-spreadof-covid-19-tory/>.

16 Re: Data Surveill ank® Recponmd @ giyn a®ale@didCibl(LibedtiesApr i | 2020)
Associationonline: <https://ccla.org/coronaviruspdatedatasurveillances.

2ZEmMmily Mertz, fAAl berta |l aunches ABTraceT-bgesp@abalblgvgl t o i mpro
May 2020), online: kttps://globalnews.ca/news/6894997/cetBialbertahealthrcontacttracingappsb.

128 Government of Alberta, ABTraceTogether FAQ (2020), onliretps://www.alberta.ca/attacetogetheffag.aspx.

129 bid.
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users the only personal information requested by theiagpinform them of the potential
exposurg3°

CIVIL LIBERTIES GRADING FOR ABTRACETOGETHER:

Necessary

It is not clear that ABTraceTogether is necessary or will be even effective at addressing
coronavirus crisis. Research has demonstrated th@@%0of thepopulation needs to
download the app before it will be effective. However, in the first 3 weeks after its releas
than 5% of Al bertads 'g'ohe likelihobd obwidespraad uptakew
compromi sed by t he 1dopgxample, @/5safcAndror asers ywereo b
initially unable to download the app due to operating system incompatisflity.

Proportionate

ABTraceTogetherdés privacy protections s
First, it incorporates antariness both at the point of downloading the app and uploading
signal encounter log to AHS. Additionally, the only directly identifying data that is collect

the userds phone number. The indirtenott |y
impossible) to redentify because it comprises encrypted signals that are stored in a
decentralized fashion on usersdé phones.
Time-limited

AHS has not provided a time horizon for deleting the data it collects from users. Users 1
manually contet AHS to remove their phone number from the registry. Privacy would be
better protected if the app simply deleted all the phone numbers once the public health
over and contact tracing is no longer necessary. With respect to anonymized dat@sAHS
stated that it will continue to Ysatmet he
horizon should also be imposed on the disposal of that data.

Ontariobs first responder bill (O Reg 120/ 20)

On April 3, 2020, the Ontario government issued an emergency order that allowed police,

firefighters, and paramedics to access the names, addresses and dates of birth of Ontarians who
have tested positive for COVHDI. According to a news release from @igice of the Ministry

of the Solicitor General, the purpose of the emergency regulation iagafol ow pol i c e,
firefighters and paramedics to obtain COVID positive status information about individuals

with whom t hey ar &oogatenmnemgs were et to Omtanid paplce . 0
services notifying them that tuhpe sMilnuitsitoonydo waist

130 | bid.

BlJason Herring,1%At bacitmag sagC®Vli ® get i PHalgag Hargd@®2Magie, but pro
2020), onlinexhttps://calgaryherald.com/news/logsws/albertacontacttracingappto-getios-upgradebut-many-albertans
left-unableto-download>.

132 pid.

133 Alberta, Government of Albert@BTraceTogether FAQNebsite FAQ) (Government of Alberta020, online
https://www.alberta.ca/atvacetogetheffag.aspx
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intention of making the data av at*Paitel e

for access to the database. The week of Apribti&wdatabase was filled witthe names,
addresses, and dates of birth of those who have tested positive for ttiéevirus

Providingpersonal health information directly to law enforcement is an extraordinary invasion of
privacy. Such a measure should only be taken when clearly authorized by law and absolutely

necessary in the particular circumstantes.

t o
services boards across the provieoen started to pass their own local policies to pave the way

CIVIL LIBERTIES GRADEOFONTABI6 S FI RST RESEONDER BI

Necessary:

First, any database listing individuals who have tested positive for CQYIib Ontario will
be underinclusive. The government currently has restrictive testing criteria, and many
individuals who have COVIEL9 may ot have received a COVHD9 test. Police officers, lik¢
all first responders, must operate under the assumption that everyone they come into c(
with is a potential active carrier. Infection control measures targeting only individuals wh
have testedgsitive for COVID-19 will be ineffective at protecting frontline workers.
Universal precautions are necessary, and it is not cleariwhany i additional protective
measures police officers and other first responders could or would take based am ®Orstar|
incomplete COVID19 testing information.

Second, according to the regulation and government statements, the information that w|
provided does not include the date that an individual tested positive. This means that ot
test results could imecrectly identify people as having COWI® when they have already
recovered and are no longer contagious.

It is difficult to understand how first responders will effectively use testing information th
both incomplete and out of date. Indeed, there rieal risk that using this database will creg
a false sense of security when first responders are interacting with individuals who have
been flagged, thus serving to create rather than mitigate danger.

Proportionate:

The government has not showow this database will be useful in responding to the
pandemic. The decision to provide this information to the police Hapeoportionately
interferes with Ontariansé right to pri
excessively targetefdr criminalization who are also at increased risk for COM) and
inappropriately captures individuals who do not pose any health or safetyheskmpact of
sharing this information on already marginalized communities, including Indigenous anc

Black Canadians, is particularly significant.

134 Ontario, Ministry of the Solicitor Generddisclosure of COVIBL9 Status Information by

Laboratories and Public Health Unit®emorandum) (Ministry of the Solicitor General: 6, 9 April 2020), online:
<http://calendar.londonpolice.ca/Meetings/Detail/202016-1130LPSB-MeetingApril -2020/327a58b@5e1417b860¢
ab9f00bffb3f>

BACI vi I i ber t i as®n ofpricacymftem@ntano gives police COVID9 t e sGBC Neav§24 April
2020), online: #ttps://www.cbc.ca/news/canada/toronto/ontadeid19-datapolice-1.5544272.

136 Personal Health Information Protection A@004, SO 2004, ¢ 3, Sched A, s. 32 alin
<https://www.ontario.ca/laws/statute/04303
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Time limited:

There are no time limits contained in the regulation. The regulation is also sileoivdong
first respondersnayretain the COVID status information. Thus\ce collected, the
information could theoreticallige kept indefinitely, which renders it vuhable to data
privacy breaches.

Overreaching and Underreaching: Emergency Management and the
Vulnerable

This section considers the plightmfrginalizedoopulations in Canada, including those living in

state custody or who are subject to state cdtboAgh the state owes obligations to everyone in

Canada, it owes its strongest obligations to its most vulnerable persons and those under state
control. Some populations in Canada are systemically vulnerablarginalized such as

refugees, children, pgons experiencing homelessness, the elderly, and members of minority

groups. Members of these populations face systemic discrimination generally, and now face
additional and disproportionate challenges because of C&¥IWhenmarginalizedoersons

areuder state care or control, their vulnerabil
amplified. The state should therefore pay close attentratw make specific efforts to

protect these populations in its response to COMI®

Homelessness, Lack dflousing, and Unsafe Conditions in Shelters

Approximately 235,000 people in Canada experience homelessness each year, while at least
35,000 experience homelessness on any given Hightdisproportionate number of those
experiencing homelessness are Indmes, Blacki* and many suffer from disabilities or chronic
health conditions. COVID physical distancing laws created an impossible situation for these
individuals: how do you safely stay at home when you have no home?

Governments across Canada, so etgeverreach in other areas, underreached in their duty to
protect this highly vulnerable group. I n Cana
shelters functioned under unsafe standards that contradicted physical distancing guidelines and
failed to create safe environments for shelter users, while countless hotel rooms of all kinds

including hotels on the verge of bankrupt@nd student accommodations sat empty. Out of

concern regarding unsafe shelter conditions, many continue to sleepiesraviunder bridges.

COVI D6s i mpact on people experiencing homel es
situation. However, the CCLA in coalition with five other organizations acted to bring the crisis

to a head in Toronto.

Case study: Unsafe homedeshelters in Toronto

B’St ephen Gaetz et al, fAnThe St at@nadidn Observatmily endHemekess;s<Canadian Canada 2
Alliance to End Homelessnessline: <https://homelesshub.ca/SOHC2616

138 Canada, Statistics Cana@®18 Toronto Street Needs Assessment, p.20; 2016 Census of (&atistics Canada: 2019)

online: <https://www12.statcan.gc.ca/cengsesensement/2016/dpd/prof/index.cfim?Lang=E (accessed April 30, 2020).
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Toronto has had a housing crisis for decades. Anywhere betweeri D persons

experience homelessness at a given time. They are served by a shelter system that includes
shelters (63 of which are operated or overseen bgnthécipality) 13° respites, and drems. The
occupancy rates of these shelters regularly reach 100%, and program officers have described the
conditions as involving people fsfevergheng and
years, disturbing piates and videos have emerged that suggest that shelter authorities have

failed to maintain sanitary conditiofs.

When the COVID crisis escalated in Toronto in fMdrch, this longsimmering problem in the

shelter system was on track to become alfldivn humanitarian crisis. In late March, CCLA

wrote to the city*?and shortly thereafter spoke on the issue at a socially distanced protest. By
mid-April, COVID outbreaks had been reported in three shelters in Toronto, including Seaton

Hous e, t hdsheltert*Adimmidratian pwysr described a client inside one of the
shelters as being Aterrifiedd because Aitds o
i mposstbility. o

As the COVID positive cases increased, the city continued to maint&8hetser Standardand
Respite Standargsvhich only required beds inside homeless shelters to be 0.75 metres apart.
This directly contradicted strongly worded advice and aggressively enforced regulations that
compelled the general population to stay 2remapart®

While permanent housing solutions were still needed, the urgency of the situation demanded that
at a minimum, alternatives to tbeercrowded shelters should be found. For example, Halifax
moved several shelter residents into hotels afjeorts of a COVID case in one sheft#r.

Similarly, at a time of increasing public pressure, the City of Toronto announced on M#irch 30
that it had leased several hundred hotels as alternative accommatfdtiofortunately,

however, by the sixthweek @nt ar i o006 s e mPnl gneshot those recomastilld

remained empty the municipality had been slow to move people from shelters into those
roomsi4®

BCity of ToroO@OperafiAdoGer Ci thgtssd/wwwv2betdch/communidyaopledcommanity
partners/emergeneshelteroperators/abottibrontossheler-system/se@ur-shelterst.

Mshani fa Nasser, A'Like a petri di sh'prepatedforcCOABL ® €BC\Newsr y Tor on
(11 March 2020), online:Rtps://www.cbc.ca/news/canada/toronto/hometEssnaviruscanadaorontecovid191.5492322.

141E g.1bid.

2CCLA, fdALetter to John Tory on Homelhitps:#col@mgécoronavirudpdateont oo ( 29
torontohomelessy.

43 i am Casey,9 B@O¢¥Iai ng among Tor ont o' GBC Newgid Apeil2020), omimet h 30 c as
<https://www.cbc.ca/news/canada/tota/homelesgpopulationtoronte-covid-19-1.5532306.

144 Supra note 120.

145 City of Toronto, bylaw No322202Q To amend Municipal Code Chapters 608 and 636 to impose emergency physical

distancing regulations with respect to Parks, and Public Squ@régpril 2020), online:
<https://www.toronto.ca/legdocs/bylaws/2020/law0322>pdf

46T ar y n Idalifaxmamelesa shelter closes, residents moved into hotel due to GDYID ¢ @BCeNews24 April

2020), online: #ttps://www.cbc.ca/news/canddavascotia/halifaxhomelesssheltercovid-19-casel.5544066.

“jyeff Gray & Francis Bula, AToronto to | ease TheGldbeands of hot
Mail (30 March 2020), online:https://www.theglobeandmail.com/canada/toronto/artictentoto-leasehundredsof-hotek
roomsto-easecrowdingin-homeless#.

1“80mar Mosl| eh, HAlPo sciatsieve d&OMmlid i ed at Tor oThe Bofosto Skaf7@Aprion House |
2020), online: &ttps://www.thestar.com/news/gta/2020/04/07/positiweid-19-caseidentified-at-torontosseatorhouse

homelessshelter.htr.
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On April 23, 2020, a coalition of neprofit organisations filed &harterchallenge against the

City of Toronto. The coalition consisted of CCLA, the Sanctuary Ministries of Toronto,

Aboriginal Legal Services, Advocacy Centre for Tenants Ontario, Black Legal Action Centre,

and HIV & AIDS Legal Clinic Ontario. The coalition argued that the municipalgy f ai | ur e t
mandate physical distancing in its shelters violatedtharterrights of people experiencing

homelessness to security of the person, and the rights of this population, which has a
disproportionate number of individuals who are Indigendgiack, and/or who have disabilities,

to be free from discrimination under t@darterand the Human Rights Caden May 19, 2020,

the City reached a settlement with the Coalition, and committed to maintaining physical

distancing between beds in its shelter system and providing sufficient beds to shelter clients.

The City also committed to providing regular prognesorts on those obligations until it

reaches and sustains compliance for two months. Several reports have been submitted to the
coalition so fai*° and the coalition has exercised its right under the settlement to ask questions
about these report8? Thecoalition will continue to monitor the situation and hold the
municipality accountable to its commitments under the settlement agreement.

Essential Care Work

Essential work is done by first responders, health care workers, infrastructure workers, by

workers who are essential to the provision of essential goods, and many others. The focus of this
section is essential care workers and the work they do: these workers provide health and medical
support, ranging from frontline doctors to cligating workersn care homes. COVH29 poses

a special threat to these workers because, as frontline workers, they often face a considerable risk
of exposure to the virus. Moreover, as care w
policy and best healthcare prace s . Essenti al care workers are
line of defense against COVID and the group that faces first risk of exposure.

Essential care work can have an extraordinary impantanginalizedoeople. For people with
disabilities, for exmple, care workers can open the door to social and professional life. It is
therefore paramount that essential care work be done in a way that respects the civil rights and
disadvantaged circumstances of both care workers and the people aided by these work

The followingsubs ect i ons | ook at COVI DOGs i mpact on ci\
hospitals and longerm care homes.
Hospitals

As Canadaés foremost provider for emergency h
thecenteof Canadads response to COVID. Patients,
by hospitalsé COVID policy. Since most hospit

0
0

“9Mary-Anne Bedar d, Aty ob Tpromasld Mag BOR0), onling: kttps://ccla.org/cclanewsite/wp
content/uploads/2020/05/Progrdé®sportMay-19-2020 Redacted.pdfMarrAnne Bedar d, fiCRyrobTgronlos s Repor
(25 May2020), online: fttps://ccla.org/cclanewsite/mgpntent/uploads/2020/05/Progrd’sportMay-25-2020

Final Redacted.puf

WAppl i cuaensttsiboon regarding the City of T-@ursoanttotiiesermBofthg r ess Rep
Interim Settlement Agreement dated May 15, 222May 2020), online: kttps://ccla.org/cclanewsite/wp
content/uploads/2020/05/2028-22-ApplicantsQuestionsre-ProgressReportdatedMay-19-2020andAttached

Appendices.pdf.
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of COVID on civil rights in hospitals has varied by province. Traglohthe pandemic has

varied by province as well, with some provinces adopting their own definitions of when a
reportable fA%Oubrgakdiagcuopscerns in this sec
impact on the civil rights of people in Canadiaspitals generally and on the civil rights of
marginalizedoeople.

COVID patients in hospitals should be recognised ms@inalizedgroup. In addition to the
challenges posed by their physical condition, these people are at risk of being stigmatized for
their association with the virus. This stigma is exacerbated by racial prejudices: many people
associate COVID with Chinese people, or people of Asian heritage more generally, and so
discriminate against them on this ba$&in a recent survey of healtireaworkers in Manitoba,

for example, one in five who setientified as being of Asian heritage reported experiencing
racism during the pandemie3

Care workers and hospital staff are also at risk of experiencing sustained physical, social, and
psychologeal pressure. Working in the proverbial trenches, especially during a socially distant
lockdown, can cause alienation and stress. Care workers in 2003 experienced this acutely during

the SARS epidemit>*St udi es of the SARS o wignificaetak concl ud
psychosocial effects on hospital staffé The e
s u b st ®3This akehatiod is not new. The HIV/AIDS epidemic led to systemic

discrimination against persons with the disease and those who worketiemith t

discrimination which is now often illeg&t®Al I of t hese healthcare wor |
discrimination attracCharterscrutiny insofar as they are a result of provincial government

action and policy.

The Ontario Court of Appeal has already considered the issue of how governments might owe a
duty of care to frontine healthcare workers in an epidemic. The case aroseafidaim by

nurses and their family members who had contracted SARS in the 2003 outbreak in ©ntario.
They sued the province for damages in negligence and for breach of their rights under section 7
of theCharter, which enshrines the right to life, libgriand security of the person. The court

ruled thatalthough Ontario was obliged to protect the public at large from the spread of
communicable diseases, it does not owe a private law duty of care to individual residents of the
provinced including healthcar workers. On th€harterclaim, the court ruled that the plaintiffs

51Jennife Yang, AWMy o@A@WIrraks i n hos piTheddrosto Star(k2 May2@28), oalinet hor ny i s's
<https://www.thestar.com/news/canada/2020/05/12/atecovid-19-outbreaksin-hospitalssucha-thornyissue.htnt.

152R 0 b i n A&d&n tommunifies across Canada report rising racist behaviour during €09I1D ¢ rGlolsal NewsJune 7,

2020), online: #ttps://globalnews.ca/news/7033253/corongs-asianracisnicrisiscanada#.

Bswi || Rei mer, ACoOr onavi-Adian racis@ tdwakds [Elanitohadealtha r© & e\ Glisbaldlews B4

April 2020), online: 4ttps://globalnews.ca/news/6816668/cisneveyantiasianracismmanitobacoronavirus?.

154 Canada, National Advisory Committee on SARS and Public Heatrning from SARS: Renewal of Public Health in

Canada( Ot t awa: Heal th Canada, 2003) by Commissioner David Nayl o

within the health system should not b etandimgdcempkasce anchat ed. 0 See
psychol ogi cal i mpact of t he SEfEmidogyanddnfettiodd7e experi enceodo (200
5L eslie A Nickell et al , APsychosoci al effects of 1BARS on ho
CMAJ at 793.

1%Ri chard Elliott & Jennifer Gol d, iProtectionegagainst discri

f r ame WY AIRD Policy Law Re(2005) 10(1):2681, online: «vww.aidslaw.ca/site/wp
content/uploads/2013/04/DiscrProté&utviewl101-E.pdf.
157 Abarquez vOntario, 2009 ONCA 374, 95 OR (3d) 414 Sharoe Addrquez \Ontarig).
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did not plead sufficient facts to support a section 7 clafihe Court of Appeal did not,
however, rule ouCharterclaims in these circumstances. Rather, it clarified that the courts
would require that plaintiffs rely on a robust set of pleadings to support such a claim.

The question of what pleadings would be required to support a secibarferclaim has

evolved since t he CoBedfardv&énada (AGjeraxnipke,theeci si on.
Supreme Court in 2013 clarified the threshold that is required to find that a section 7 right is
infringed, elucidated the principles of fundamental justice, and affirmed that a section 7 violation
might be saved under section 1 of @learter.’>**Mor eover, governments and
responses to COVID have evolved rapidly too. The CCLA therefore recommends that

governments across Canada pay particular attention to whether their policies and emergency

orders affecting hospitals a@hartercomplian.

COVID has posed different burdens to hospitals in each province, causing access to care and to

vary by province as well. Some hospitals in Saskatchewan have declared themselves free of

COVID. The number of cases of COVID in British Columbia continoedecline, reducing the

strain on hospital¥° Access to services nationally, however, remains uneven, especially for
norremergency services. In Montreal, there are backlogs of patients due femeogency

services. For some patients, like those seeg@itigopedic surgery, this systemic delay is utterly
debilitating. One Montreal doctor commented t
narcotics because of ité [p]leople are suffer.i
not being mobile,yo' re no | onger pr oduc t!%AnthonpDake, theandt g
president and CEO of the Ontario Hospital Association, said in May that some hospitals in
Ontario were approaching one hundred percent
hosp t al s6 in Ontario do not qualify under provi
emergency proceduré®. Taken together, these disparate and evolving provincial responses to

the pandemic indicate that there is still unequal access to hospital casetherosuntry.

Despite declining numbers of new COVID cases, hospitals continue to present perilous working
conditions for many of their staff. All Canadian governments should make specific efforts to
replenish and maintain supplies of Personal ProteEwepment (PPE), since supply chains for
PPE are vulnerable to interference and colldps8tories coming out of the United Kingdom
suggest that makeghift PPE, improvised as a consequence of PPE shortages, may be insufficient
to protect staff and patienin hospitalg®*

158 Abarquez Ontarioat para 50. The unsupported claim was that the i mpu
in accordance with sectli ojnusftdisce@®p.ri nci ples of fundament a

1592013 SCC 72.

160] i a m B Far 5th daynn a rdiv, no COVIR9r el at ed d eGBC Newg10 dune BQ2@,.ordine:
<https://www.cbc.ca/news/canada/britisblumbia/becoronaviruscovid-19-updatecasegune-10-1.5607053.

161 Matt Gilmour& Sel ena Ress esfi$ersume without | ong,eiVNeaf2Z2May and doct o
2020), online: &ttps://montreal.ctvnews.ca/surgeriesumewith-muchlongerwaitsanddoctorswarn-of-fallout-1.495141$.

62Mi ke Crawley, fAOntariobs hospitals arGBCNewkK23 Mayg02@,mnlinehamper i n
<https://www.cbc.ca/news/canada/toronto/ceY/Hontariohospitalselectivesurgeriesl .558117%.

BRyan Flanagan, fAWith some previPPEes upeod pyCh ewdg3 Mayhi2z8)nel 27does C
online: <https://www.ctvnews.ca/health/coronavirus/withmeprovincesreopeningwheredoescanadas-ppesupplychain

stand1.492288%.

®pavid Gilbert, fiThese Nurses Had to We &iCE®Amil020)Raliges as PPE,
<https://www.vice.com/en_ca/article/dygbdz/thesgseshadto-weartrashbagsasppenow-theyhavecoronavirus.
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Longterm Care Homes

The pandemic has had an extraordinary and catastrophic impact on elderly people in Canadian
long-term care homes. LoAgrm care homes are uniquely vulnerable to COXYD people in

care homes are vulnerable tothew®t ef fects of the virus due to
comorbidities, there is little opportunity to quarantine many residents, and low standards of care
prevail in many facilities® Of the many disasters wrought by COVID in Canada, its impact

on elderly gople in care homes is perhaps the most devastating. Both in Canada and around the
world, watchdogs and elected leaders are asking: why has COVID devastated care homes and

why was more not done to prevent it?

Some government responses to COVID have cdytéad to more death in care homes. Pinched

by new policies | imiting hospital stédm@apacity,
homes were discouraged or prevented from visiting hosptalhis policy was lethal for many

residents: people witBOVID in care homes received far less attention in their understaffed

facilities, while beds remained empty at nearby hospitals. The Globe and Mail reported,

060Therebs a | ot of age discrimination. There
inlongte)lmc ar e i s there to die, 6 said Jane Meadu
Centre for the Elderly in Toronto. 60Of cour

they moved people out [of nursing homes] when they became aware they were
COVID-positive, they mighhave been able to slow or stop the infections from
continuing through the homes. 0

ent of-12hhvebeGranadi ans w
facilities,®according

An estimated 80 per c
residents of seniorsbo
Governments and decisionmakers across Canada should therefore understand the pandemic as
having a discriminatory effect on elderly per
may reasonably view governmdatluresto respond to the pandemic asatiminatory failures

to protect its elderly population. Given othe
governments should have anticipated how COVID
elderly peoplé®®

The pandemic has also caused sociahisao the elderly: many care homes have limited
visitorsé access during the pandemic, as wel |
deny residents essential human contact and personal care. The extent to which this care is

0 e s s e nticuldtb dverstate. Edderly persons in letegm care sometimes have no other

social contact besides visits by family and friends. Persons with serious conditions, like

dementia, often have no better caregivers than their close family. Their presendéoeanno

replaced by remote care or mere contact over the phone. Denying residents access to visitors can

5Adam Carter, AMilitary report repuesai sgwhame sCBaNeaf27T hasr bohbe
May 2020), online: kttps://www.cbc.ca/news/canada/toronto/militbspg-termcarehomerepot-covid-ontaric1.558584%.

6Kel |l y Grant & Tu Thanh Ha, #HDwc smtoriimgt aipethams@aiiled &6 & slr e &P
Globe and Mail20 May 2020), online: kttps://www.theglobeandmail.com/canada/artiotev-shoringup-hospitalsfor-covid-
19-contributedto-canadagdong/>.

167 |hid.

%M J Cummings et al, fAEpidemiology, cl i niviDalbinbtewworksGty: and out
a prospective cohorThelatceldsd. @OI(dRi@rg/00)10168/I05EYI6RQA)RLLBD.
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thus deny them the better part of their social and psychological support. All of the challenges are
further aggravated by mahotages.ar e homesd chroni

The virusd i mpact on Can ad?i®nmOntariaanéQuebeane s has
where facilities are chronically undeesourced, the military was deployed to provide assistance.
Troops found many residents malnourished and uncargohfdear violation of safety

protocolst’®Pr i me Mi ni ster Trudeau rightly described
di sturbingo and called for better support for
other provinces have largely containbad butbreak among care homes. Despite this, low

standards of care across Canada are a systemic problem. No province or territory is meeting the
benchmark standard of 4.1 hours of handsare per day/*

Jails, prisons, and immigration detention facilities

COVID-19 swept through some Canadian prisons bec
permits physical distancing. In the federal Mission Medium Institution in British Columbia, for
example, 120 inmates tested positive for COMI® As of June 1% one inmate at the facility

had died and all otH’er inmates had 6recovered

Prisons across the country have taken some steps to protect inmates from- Cwi&ction,

including increased cleaning, additional hygiene supplies, cancelling programs and visits and
lockdowns. Physical distancing, the primary public health recomrtienda slow the spread of

the pandemic and protect the health and lives of Canadians, is only possible if correctional

authorities prioritize community supervisictdani t obads popul ati on of ad
example has fallen by almost thirty pegnt, to its lowest level in a decatl& Ontario has

similarly released nearly a quarter of its jailed populatiéiThe Correctional Service of

Canada, however, has not demonstrated any meaningful increase in community supgétvision.

In May, CCLA joinal with a coalition of public interest groups and one prisoner to file an
application in federal court alleging that the Correctional Service of Canada had failed to take
sufficient steps to keep prisoners stfelhe legal claim also asks the court to fthdt

extended, indefinite lockdowns that are indistinguishable from solitary confinement constitute

Kat hl een Harris & -fesntarecysisBlow K& contdIIEchGOATD avinilg Ontario, Quebec face

disaste &CBC Newg28 May 2020), online: kttps://www.cbc.ca/news/politics/lortgrm-carecrisis-covid19pandemie

1.558909%.

0. eyl and Cecco, fiCanada: neglected resi dle9rbhesGuadad26 Mayt t en f ood
2020), onlinex<https://www.theguardian.com/world/2020/may/26/careailiehomesmilitary-reportcoronavirus.

1"1House of Commons, Standing Committee on Health, Ecile4B8rd Parliament, 1st Sess, No 017 (5 May 2020), online:
<https://www.ourcommons.ca/DocumentViewer/erni4BESA/meetingl 7/evidence.

172 Available data only descibs i nmat es as o6recovered6 but do-effectsfrommther ecor d wh
virus.
B8Kristin Annabl e, ANumber of inmates in -M@npaaoalfBONewsdl s dr ops

May 2020), online: kttps://www.cbc.ca/news/canada/manitoba/maniabis-inmatesnumbersdown-coronavirusl.5558238.

IMAMore than 2,000 inim@iteass el ecarsfeidr, maIBCN2WLiBArie2020ndnlame:i o j ai | s 0
<https://www.cbc.ca/news/canada/toronto/omtdeils-coronavirusl.552767%.

175 hitps://www.vice.com/en_ca/article/ep44aaljustideaucanadahasfailed-to-protectinmatesfrom-pandemielawsuit

alleges

%See Liam Casey, fACoronavirus: Prisoner, hu@labalNewgtrht s groups
May 2020), online: kttps://globalnews.ca/news/6933013/coronaviavssuitfederatinmatessafety» andsee alsémanda

Jer ome, ALegal groups fil e t®harrtodare cah dThed deavyepsdDaiyiphag a0y 6gov er nm
online: <https://www.thelawyersdaily.ca/articld8081/legalgroupsfile -charterchallengeagainstgovernmento-protect

federatinmates.

41


https://www.cbc.ca/news/politics/long-term-care-crisis-covid19-pandemic-1.5589097
https://www.cbc.ca/news/politics/long-term-care-crisis-covid19-pandemic-1.5589097
https://www.theguardian.com/world/2020/may/26/canada-care-homes-military-report-coronavirus
https://www.ourcommons.ca/DocumentViewer/en/43-1/HESA/meeting-17/evidence
https://www.cbc.ca/news/canada/manitoba/manitoba-jails-inmates-numbers-down-coronavirus-1.5558238
https://www.cbc.ca/news/canada/toronto/ontario-jails-coronavirus-1.5527677
https://www.vice.com/en_ca/article/ep44aa/justin-trudeau-canada-has-failed-to-protect-inmates-from-pandemic-lawsuit-alleges
https://www.vice.com/en_ca/article/ep44aa/justin-trudeau-canada-has-failed-to-protect-inmates-from-pandemic-lawsuit-alleges
https://globalnews.ca/news/6933013/coronavirus-lawsuit-federal-inmates-safety/
https://www.thelawyersdaily.ca/articles/19081/legal-groups-file-charter-challenge-against-government-to-protect-federal-inmates
https://www.thelawyersdaily.ca/articles/19081/legal-groups-file-charter-challenge-against-government-to-protect-federal-inmates

cruel and unusual punishment contrary toG@arter. There have also been class action lawsuits
launched in Quebec and British Columbia. The Quebec atdgs, for example, argues that
officials acted too slowly in establishing proper protective measures in carceral instit(tions.

Stories from across the country indicate that Canadian correctional facilities were unprepared for
COVID-19 and that prisoners, staff, and public health are all at risk as a consequence. Civil
rights groups are already €D¥I1 Dengiagbgewaehnm
Charterrights1’8

Immigration detention centers are another frontline in the COVID crisis. Foreign nationals and
permanent residents may be detained by the Canada Border Services Agency at immigration
detention facilities thoughout Canadammigration detainees are held on rgiminal grounds

and the vast majority are not a safety riBkere is no reason to hold people in close quarters
during a pandemic when they pose no security risk. The CCLA therefore applauds thle feder

government 6s goal of reducing the number of p
detained persons are not held in designated Immigration Holding Centers, but are instead kept in
jails!’™®This effort foll ows t heeragedimeespentrimedetantios r e d u c

centers by more than 35% since 2012, down to a median of #%day.

The CCLA is concerned, however, about the way and speed at which detainees have been

released since the pandemic began. In March, people detained at Laigidtom Holding

Centre launched a hunger strike to protest what they considered unsafe conditions during the
pandemic. Since then, most of the protesters were released, but there are reports of detained
persons now being monitored the Canada Border S=r#igency (CBSA) with tracking
bracelets. These bracelets are an extraordina
privacy and autonomif! The CBSA has not demonstrated that these tools are necessary to

monitor people released from detentidMoreover, although the CBSA describes these bracelets

as a Atemporaryo measure, the CCLA is concern
CBSA.
Childrends rights and domestic violence

The pandemic has had a negative impact on children acrosdaCanakdown and emergency
orders have closed schools, daycares, libraries, shelters, community centres, eliminated after
school programming, and isolated children in the hdrhese closures have put extraordinary
pressure on many families and peoplenlivin shared spaces. Incidents of domestic violence

I"Amy Smart, AB.C. rally calls fldr osua ORCaaEBEay 8020),orflinepr i soner s
<https://www.cbc.ca/news/canada/britisblumbia/bc-rally-calls-for-safereleaseof-prisonersdueto-covid-19-outbreak

1.5554114.

1Jami e Pashagumskum, fACoalition of civil rights groups file
p andeAPTN Bewgl3 May 2020), online: kttps://www.aptnnews.ca/natioraéws/coalitiorof-civil -rights-groupsfile-
constitutionaichallengeoverhandlingof-inmatesduring-pandemics.

IW"Rachel Bradvan ei, s AirCalneasi ng i mmigration deil®i ffi esddbaldNBws 6unpr ece
(25 April 2020), online: fttps://globalnew.ca/news/6861756/canadgeasingimmigrationdetaineesoronaviruscovid-19/5.

180 Canada Border Services Agenéynual Detention Statistics 20:P®19 online: <https://www.cbseasfc.gc.ca/security
securite/detent/st&10122019eng.htmb.

BlSel ena Ross, iSome migrants now tr aamead UBTYIREGVIZBM&yR2020),br acel et
online: <https://montreal.ctvnews.ca/somegrantsnow-trackedwith-anklebraceletsaspandemietemporarymeasure

1.495985%.
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have increased since the lockdowns be§awictims of abuse are compelled to remain in
guarantine and lockdown with their abusers, with reduced access to family courts and mediation
services. Financiahstability and insecure employment have added additional stress for many as
well.183

While many people face these challenges, they place a special burden on women and children.
Children are often not equipped to manage new and stressful family dynamicen\Vamn
disproportionately victims of domestic violence. The prospect of an indefinite lockdown is a
nightmare for people trapped with their abusers.

In response to the crisis, the federal government has pledged $40 million to support survivors of
domesticviolence. It is unclear, however, how these funds will be distributed or the timeline for
their distribution. Governments across Canada
right to education. Education is a human riiAs a signatory of th&fN Convention on the

Rights of the Child, Canada has an obligation to ensure children in Canada have access to

education. This is especially true in a crisi
may vary with their family income. Families Witnore resources may be able to provide for

their childrendéds education in ways that poore
i's antithetical to Canadads commitment to the

Some schoolboards have been adding access to education issues through novel gublate
partnerships, and all have moved to some form of technologically mediated programming. This
rapid and unplanned shift to facilitated online education raises significant privacy issues for
students, parents, and teaché&¥sSynchronous online learning may give teachers an
unprecedented window into the homes of their students and vice versa. Policy meant to regulate
this relationship has been inconsistent at best. Spending more time onlinesaisqpestions

about these serviceso terms of wuse including
Given that this technology is new to most students, teachers, and parents, it is no surprise that
many are likely unfamiliar with the technologi® pot enti al i mpact on the

struggled to fill that gap. In Ontario, for example, as of May 2020, only 17 of 65 English
language school boards provided some guidance for teachers or families on privacy precautions
to consider in an online&rning environment.

Lockdowns also threaten childrends access to
and international law, questions about who may access a child and how that access is realised
must be answered with respect to the best@sts of the child. This is common in the family

8MolyHay es, fAAt | east nine women and girl s ki IThegGthbeiamd Mdilo me st i ¢
(13 May 2020), online: kttps://www.theglobeandmail.com/canada/artatéeastninewomenanddqirls-killed-in-domestie
homicidesin-canade# . Se e : A6Si nce tinesepiaenoyanizdtians have nated & surge i requests for help
fromwomenanddhl dr en experiencing and fl eeing vVvi-pekcent to80Cparcels . Bar il
increase in domestic violence, calls to shelters and demand on the {gaesdérviolence] sector, mirroring recent trends in

China, France,Cyprs, Singapore, the United Kingdom and the United Sta
183 Gabriela Panz8eltrandi,fiDomestic violence, mental health calls up, violent crimes down amid pandemic: Saskatoon

p o | iGiobabNewg20 May 2020), online: kttps://globalnews.ca/news/6965985/domegiitencementathealthcallsup-
saskatootpolice-covid-19-coronaviruss.

Bsaj al Lahiri, AA Childdés Right to Educ atQJofintLaMB522019Can t he |
CanLIIDocs3737, online: swww.canlii.org/t/spsk.

18BS5ee e. g. Rogers/ TDSB project, fAHelping Ont-29i pastdaecheads in
Rogerg(17 April 2020), online<https://about.rogers.com/nevdeas/helpinepntaricstudentsn-needaccesnlinelearning
during-covid-19-pandemicé.
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|l aw contexts, where separated parents must ne
pandemic, however, risks reorienting disputes about access around the pandemic, rather than the
bestintereste f t he c¢child. The CCLA has therefore cal
to observe the fundamental principle that issues of access must be resolved in accordance with

the best interests of the child.

Canadabés Ci vi l Li bnelemici es For ecast

This report provides a qualitative assessment
and human rights in Canada. Many issues that bear on civil liberties, directly or indirectly, were

not considered in detail in this report. This settighlights a few that the CCLA considers

ongoing or upcoming risks to civil liberties in Canédaes that could burn out of control.

The death of civil liberties by a thousand cuts

The pandemic has led to a thousand impositions on civil liberties that might feel minor alone, but
which taken together represent an extraordinary change to civil liberties in Canada. These

include mandatory masks and temperature tests in some privatessttings including retail

outlets and large workplaces, limited access to public spaces, attempts to haift driiggous
services, and new government | imits on fAmisin
what some might consider small wait taken together, they indicate a major shift in Canada

towards a more designated, circumscribed, and goverrongeted way of doing things.

As the crisis progresses, CCLA will monitor what it sees as the shifting frontlines in the fight for

civil liberties. Civil society should be on the lookout in the coming months for trends like
diminishing workplace privacy. For cof-home workers this might mean more surveillance in

the workplace or employers demandiForgtaydto know
home workers, this could include remote access and surveillance of home computers. Public
spaces may also grow more fraught, especially if jurisdictions begin to pursabesb

Al mmunity passportso, whi chtovewmtodorkeontaeb! e i ndi
guestionable assumption that they are protected agaimgeotion. So far, public discourse
about 1T mmunity passports has | argely neglecte

the economy and expanding mobility.

Governments should also be mindful of how the law in a crisis can become both more salient and

less knowable. People across Canada hear about new laws, policies, and emergency regulations
every day. But this news is often not well understood and can quicklygut of date. Ye
ticketing laws might be repealed tomorrow and rules to do with when to wear masks can seem
arbitraryd and when a suggestion becomes a law is not always explicit or clear in public
pronouncements. Governments must endeavor toensirh at Canadads | aws r e
everyone.

Refugees in a global pandemic

The world refugee crisis predates COVID. Millions of persons are forcibly displaced every year
by war, domestic violence, homophobia, and other crises. Refugees have asight safety
and Canada has a legal and moral obligation to do its utmost to provide them safe harbour. In
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response to COVID, however, the federal government enacted emergency measures to

dramatically reduce the rate at which refugees are resettled inl&&#hahis subject could be a
report unto itself. Refugeesd rights to safe
and international law. As the pandemic continues, Canadian governments should remain mindful

of how the global crisis impacts refegs and other displaced persons. There is always a risk that

a reactionary government might try to per mane

188See | mmigration, Ref ugees ;19 EBemgbrarg EneigeneyMedstres forRRafugaedCiimg @ SOV | D
March 2020), online: kttps://ccrweb.ca/sites/ccrweb.ca/files/covid_inland_claims_notice _en.pdf
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Conclusion: Preventing a Second Wave of Civil Liberties Violations

Civil liberties are not an afterthought loixury to be lost in the fog of emergency management.
They are the guideposts and limits of legislative and governmental actio@haéhier of Rights
andFreedomsapplies always, in good and bad times. The Constitution is the supreme law of the
land, andas such is more, not less important during an emergency. Reasonable limits upon those
rights will be judged in its context, varying on the degree of compliance that can be expected,
depending on the state of the pandemic or other emergency. The notwlithgtelause remains
available, albeit not for all rights (like mobility rights), to permit the rule of law to operate,
pursuant to the process set out in@mstitution Act, 1982We would rather it never be used, of
course, but even worse is willfulibtiness to the Constitution by people in power.

At the time of writing, governments across Canada have begun to wind down their dOVID
measures after successfully flattening the curve of the virus, although emergency measures
remain active in most jurisctions. Provinces such as Manitoba and British Columbia had
relative success in limiting the spread of the virus and have begun to reopen their economies.
Some territories saw few to no COVID infections. Viral outbreaks, however, often come in
waves. Govenment responses to a second wave of infection may also lead to a second wave of
human rights violations. Moreover, all constrictions of our civil liberties must be removed as
soon as possible. They cannot be permitted to persist after the emergency.

Thehealth of our society is not measured merely in empirical, physiological terms. Our civil

liberties were infringed like never before, during COVID, leaving us all less well, a collective
sense of grave unease unknownete¢oomobBte&anadi A
border stateds motto, was not Canadab6s, to be
COVID. Both mottos are obviously hyperbolic and rhetorical. But we cannot pretend anymore

that there is some elusive balance betweenhlierties and public health to be found. Our civil

liberties inform our public health, as much as antibody levels and body temperature. That China

may enjoy a lower COVID infection rate today does not make it a society healthier than Canada,
whose residnts are legally entitled to enjoy freedoms unknown to that state.

No longer can Canadian governments omit the protection of civil liberties in their emergency
management governance and practice. In the spring of fear, as each emergency order went out in
response to COVID, civil society NGOs and other advocates sounded the alarm: the government
was overreaching, neglecting vulnerable populations, and not following the law. General and
specific recommendations from CCLA are forthcoming but for now we dédgidetter to

release our report on the facts and law, and our assessment of emergency management from a
civil liberties perspective. Stay tuned. A second wave is coming.
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Appendix i Emergency Measures by Province and Territory as oAugust 7, 2020

The following table is a list of emergency measures, divided by province and territory. It is not
intended to be a comprehensive list of emergency orders, which has been collated elsewhere. It is
designed to highlight three classifications of orders thaelhad the most impact on civil

liberties: restrictions on gatherings, business closures, and travel restrictions. Citations can be
found at the bottom of the table.

Closures Gatherings Travel Other
Almost all Up to 50 persons may Personsvho travelled | Al bert ads Minister for
businesses open, | attend an indoor event, 10| outside of Canada or | healthcare facilities to disclose personal
except highrisk for most types of outdoor | were in close contact | information about workers in healthcare facilities
ones such as events, and 200 for specia| with someone with ensure that they only work in one facility
buffet-style outdoor events such as COVID must sek April 16", 20207 Aug 14", 2020
restaurants, concerts isolate for 14 days Al bertadés public healt
amusement parks, | June 12, 2020 March 25, 202G no shar e an GOWI®-lYstatdsifdahbto s
AB and nightclubs expiry individual fidel i berat g
July 17, 2020 droplets by coughing or spitting at the officer ang
indicating they were COVIEL 9 p osi t i V|
May 4",2020i August 14, 2020
Bill 13 comes into force, giving police enhanced
authority and allowing the Government of Albertd
to supersede municipal
May 12" 2020
Restaurants, coffeq Up to 50 patrons may Persons who travelled| Enforcement officers can issue $2,000 tickets fo
shops, cafes, pubs| atend an event if outside of Canada and price gouging or resale of essential supplies
bars, clubs, conditions are met, a returned on or after April 20, 2020i no expiry
lounges and etc. | maximum of 5 individuals | March 12 must self BC extends temporary ministerial order to contin
may operate with may attend a social isolate, with limited to allow healthcare workers and other public sec
Testriclions gathering or an eventin | exceptions for WOrkers g ¢t 15 yse tools not normally permitted for use
July.31, 2020 No | vacation accommodat!on in essentlsl services during state of emergency
oo Expiry July 27, 202G No Expiry leapri?; 12", 20201 no June 5. 2020 Dec. 31, 2020
BC introduces COVIBL9 Related Measures Act,
which will allow for provisions created for citizeng
and businesses in response to pandemic to be
formalized/unwound after state of emergency en
June 23, 2020
Temporary layoff provisions for workers,
employers extended
June 26, 2020 August 30, 2020
All businesses Up to 50 people for indoor| All those entering Penalties for violating public health orders
permitted to open, | premises and 100 for Manitoba must self announced, and enforcement by police and byla
with some outdoor areas, providing | isolate, with officers authorized.
restrictions such ag social distancing measureg exceptions including | April 9, 2020i no expiry
restaurants cannot| are in place. those from Western Manitobdd s Mi ni st er f or He
offer buffetstyle June 25th, 2020 Canada and healthcare facilities to disclose personal
food Northwestern Ontario | information about workers in healthcare facilities
June 25 2020 July 24, 2020 ensure that they only work in one facility
May I, 20207 no expiry
Provincial officials such as health inspectors and
park patrol officers granted authority to enforce
emergency orders
May 14", 2020i no expiry
Most businesses Gatherings will be limited | Non-essential travel
permitted to open, | to 50 people with physical | into NB from outside
albeit with distancing of the Atlantic
distancing August 6, 2020 provinces and some
NB restrictions patts of Quebec is
August 6, 2020 restricted; those who
are allowed in must
self-isolate
August 6, 2020
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SK

Starting May 2%
Indoor dining will
be permitted with g
maximum seating
capacity of 50
patrons indoors, ng
maximum
outdoors.
StartingJune 1st

All sectors re

Outdoor gatherings of up

Checkpoints limiting

Foreign students will be allowed to stay past the

opened except
residential summe

camps
August 5, 2020

to ten people from a
maximum of three

households permitted,
provided social distancing
is observed

Starting May 2%, 2020
Between 12m of physical
distancing required,
depending on context; 10
person maximum in a
private residence, tourist
homes; not more than 10
seakd at a table; minimum
distance of 1.5 meters in
classrooms, etc.

June 25, 2020

Gathering of more than
250 people in an outdoor
public space are prohibited
August 5, 2020

non-essential travel

expiry of their permit to complete studies.

and selfisolation in

place for those
entering Nunavik and

From April 30", 2020i December 3%, 2020
Government of Quebec announced it will be
mandatory for people over 12 years go age to wg

Cree territory of James
Bay
May 21, 2020

face masks on public transport

July 13, 2020

SAQ customers must wear a face covering when
entering a branch

July 18, 2020

Shared transportation service operators are
prohibited from admitting a person who is not
wearing a face covering (with exceptions)

July 22, 2020

Most businesses

Not more than 30 people,

are open but must

with exceptions for

observe physical

workplaces with multiple

distancing
June 22

rooms, businesses and
essential services
July 28, 2020

Most businesses

Indoorevents of up to 50,

All Canadian residentg

are open,
restaurants can

offer full dine-in
services if physical

distancing can be
maintained

August 1, 2020

outdoor events of um 100

can enter, but those

August 1, 2020

not from BC or the
territories must self
isolate for 14 days on
arriva

August 1, 2020
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