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I.	NATURE OF MOTION
This factum is filed by a coalition of four intervenors (described below) who have been granted leave to make submissions amicus curiae with respect to the important public policy issues before the court on this application.
II.	OVERVIEW OF ARGUMENT
The Police Services Act provides that where a police officer is potentially implicated in certain types of offences, the matter shall be investigated by an agency which is completely independent from all of the conventional police services in Ontario.  
The case at bar concerns a suspect who was a police officer at the time of an alleged offence.  The applicant, and the intervenors who support him, ask the court to strain to find an interpretation of the Act which thwarts its plain and obvious purpose.  They do so without offering any explanation about how anyone (including the suspect) might be harmed by the independent investigation contemplated by the Act.
The Act vests the Special Investigations Unit with authority to investigate circumstances of serious injury or death which may have resulted from "offences committed by police officers".  Nothing restricts this grant of authority to the investigation of "offences committed by police officers who carry on as police officers after the offence is committed and remain as such until the investigation is completed", and yet the applicant would have the court read these words into the statute.  At the risk of repetition, no reason is proffered for having the court do so.
The applicant's suggested methods of statutory interpretation are unsound:  He points to provisions in the Act which are designed to guarantee the independence of the SIU, and argues that these provisions militate in favour of a non-independent investigation in the circumstances of the case at bar.  He also points to a provision which imposes a positive duty on the director of the SIU to cause charges to be laid against police officers in certain circumstances, and suggests that his narrow interpretation of the scope of this duty somehow limits the broad power to investigate.  
These interpretations do not accord with the parties' past practices and turn the language of the statute on its head.  More importantly, the interpretation urged by the applicant defies the fundamental principles of statutory interpretation prescribed by the Supreme Court of Canada.  As set out below, his proposed interpretation is inconsistent with (i) the scheme of the Act, (ii) the object of the Act, and (iii) the intention of the legislature.
II.	THE FACTS
The Coalition
Three legal aid clinics, and the Canadian Civil Liberties Association, (collectively, the "Coalition") have been given leave to make submissions amicus curiae.  Each member of the Coalition has an established record of advocating in the public interest in matters concerning the oversight of police.  More specifically, the Coalition members have been involved in the public debate leading to the creation and development of the Special Investigations Unit.
Public Accountability 
The SIU emanates from recommendations made in 1989, by the Report of the Race Relations and Policing Task Force.  The report recognized an "ineradicable record of concern about the current state of race relations and policing in Ontario" and "an actual and serious problem in race relations and policing".[footnoteRef:1] [1:  Respondent's Application Record, Tab 2-A, pp. 17 and 23] 

The Report also recognized that police forces are "unlike any other institution in our society", and that their "paramilitary framework, the camaraderie which binds their membership and the secrecy with which much of their work is cloaked have all combined, over time, to make [them] uniquely insular institutions".[footnoteRef:2] [2:  Respondent's Application Record, Tab 2-A, pp. 38] 

The Report commented more specifically on the investigation of police shootings which had resulted in fatalities, and found that there was "considerable public concern" about investigation of such incidents by the police force whose member was involved in the shooting:
Repeatedly during the course of the Task Force hearings, presenters made the point that such procedures are clearly no longer acceptable.  The public perception, understandably, is that these investigations lack objectivity in that they amount to the police investigating themselves.
The Task Force is of the view that police internal investigations no longer satisfy the public demand for impartiality.
…
A post-shooting investigation conducted by police will invariably lead to a serious deterioration in the public confidence.  To address this concern, the Ontario Provincial Police have been called in to investigate shootings by other forces, but this variation does not go far enough in providing the necessary level of independence.[footnoteRef:3] [3:  Ibid, at pp. 146-147 [Emphasis added]] 

In response to the Task Force's observations and recommendations, the Legislature enacted section 113 of the Police Services Act, which created the SIU.  The SIU's mandate is broader than the task force contemplated, as it is empowered to investigate circumstances of serious injuries, in addition to fatalities, "that may have resulted from criminal offences committed by police officers".
The SIU was created as part of a broader statutory reform of the former Police Act.  In addition to creating the SIU and enacting various other reforms, the Legislature set out a "declaration of principles" at the outset of the new Police Services Act.  Section 1 provides that police services in Ontario are to be provided in accordance with various principles, including the "need for sensitivity to the pluralistic, multiracial and multicultural character of Ontario society".[footnoteRef:4] [4:  RSO 1990, c. P.15, s. 1] 

After the SIU was created, there was a perception that its investigations were "overwhelmed by controversies which developed over its processes", which caused the provincial government to appoint the Honourable George Adams in 1998, to consult with affected parties and make recommendations to improve relations between the SIU, the police and the wider community.  Mr. Adams noted that "there is often intense public interest in, and media scrutiny of, police use of force particularly when the victim is a member of a visible minority".  He took it as axiomatic that the "investigation of such incidents must be carried out in a transparent manner".[footnoteRef:5] [5:  Consultation Report of Hon. George Adams, May 14, 1998, Respondent's Application Record, Tab 2-B, p. 4] 

In 2002, the provincial government asked Mr. Adams to prepare a further report in which he again took it as self-evident that as an independent civilian agency, the "SIU is an important democratic tool for building the community's trust in the paramilitary organizations we call the police".[footnoteRef:6] [6:  Review Report of Hon. George Adams, February 26, 2003, Respondent's Application Record, Tab 2-C, p. 10] 

Mr. Adams' reports led to the promulgation of a Regulation which governs the conduct and duties of police officers respecting SIU investigations, and balances the public interest in a independent investigation with the rights of an officer who is the subject of an investigation to remain silent.[footnoteRef:7]  The Regulation requires the chief of police (or his/her designate) to notify the SIU immediately of an incident that may reasonably be considered to fall within the investigative mandate of the SIU, as set out in the Police Services Act.[footnoteRef:8] [7:  O. Reg. 267/10, Respondent's Factum, Schedule B, ss. 9(3) and 10(3).
Ironically, the SIU is proposing to extend these protections to the officer who is the subject of the investigation in the case at bar, whereas his Police Association is asking that a conventional investigation take place, in which the subject officer will not enjoy such protections, (e.g. protection from having to hand over his notes).  
Presumably, the Association feels that there are other benefits in having the investigation carried out by the subject officer's former colleagues.  As noted, however, neither the applicant nor the intervenors who support him have articulated the harm in having the SIU investigate, or the benefit in having Peel Police investigate one of its own.  See applicant's application record, Tab 5, p. 28.]  [8:  Ibid, s. 3] 

The Regulation also provides that the SIU shall be the lead investigator and have priority of any police force in the investigation, but requires the chief of the affected police service to cause an investigation "subject to the SIU's lead role in investigating the incident".[footnoteRef:9]  [9:  Ibid, s. 11(1)] 

Investigation of Alleged Crime Committed by Police Officer 
In the case at bar, the Peel Police Service received a complaint on June 26, 2010 from a member of the public who said she had been sexually assaulted by one of its members.  It seems that Peel Police appreciated at least the appearance of a conflict of interest, and the apparent need for some sort of independent investigation, as the matter was immediately reported to the SIU, purportedly "as a courtesy" (whatever that means).
After having reported the matter to the SIU, however, the applicant changed his mind and took the position that the SIU is without authority to conduct the investigation, and instead indicated that he would "ensure this matter is thoroughly investigated by trained and experienced investigators within our organization".  The applicant proposed to assign the matter to Peel Police Service's Internal Affairs Bureau.[footnoteRef:10] [10:  Letter from H.M. Metcalf to Ian Scott dated July 30, 2010, Applicant's Application Record, Tab 8. pp. 37-38] 

Subsequently, the applicant appears to have again recognized the potential conflict of interest in having his own police service conduct the investigation, and he has now referred the investigation to the Ontario Provincial Police.[footnoteRef:11] [11:  Letter from J.V.N. Hawkes to Paul Cormier, Respondents' Application Record, Tab 2-D] 

III	ISSUES AND THE LAW
The flaws in the applicant's proposed interpretation of the Act become evident by examining the issues in the following order:
a) What power does sub-section 113(5) of the Police Services Act confer on the Special Investigations Unit?
b) Are those powers restricted by the duty imposed on the SIU's director by sub-section 113(7), to lay charges in certain circumstances?
c) In light of the proper interpretation of the Act, does the SIU have authority to investigate the crimes which are alleged to have been committed in this case?
A.	Powers of the SIU – Section 113(5)
 The SIU is created by section 113 of the Act, which sets out a complete code for its administration.  The section does three things:
d) it creates the SIU and provides for its administrative framework (ss. 113(1) to (4));
e) it confers powers on the Director and his or her delegates (s. 113(5)); and
f) it imposes duties on the Director and his or her delegates (ss. 113(7)-(10)).
Section 113(5) is the empowering provision.  It authorizes (but in most situations does not compel) the director of the SIU to cause investigations to be conducted into the circumstances of serious injuries or death "that may have resulted from criminal offences committed by police officers".
The grammatical structure and language of the provision is clear:  The authority to investigate is not dependent on the employment status of the suspect at any given time.  The power to investigate exists if a possible offence is "committed by a police officer".  The noun 'police officer' is the direct object of the verb 'committed'.  The object does not purport to modify the verb temporally.  Rather, the verb 'committed' is modified by reference to the suspect's status at the time of the offence.
Any other interpretation immediately leads to an absurd result.  A police officer who is suspected of committing an offence would be empowered to unilaterally determine the SIU's jurisdiction by quitting, and a police service which was in a conflict of interest could achieve the same result by firing the officer.
Powers Limited to Prevent Conflict 
No provision in the statute limits the manner in which the investigative power is to be exercised, with one highly pertinent exception.  Section 113(6) prohibits an SIU investigator from participating in any investigation involving a police service with which the SIU investigator may have been employed in the past.
That is, the power to investigate is restricted to investigators who do not have the very conflict of interest that would exist in the present case if, as the applicant proposes, Peel Police officer conduct the investigation.   This is the very conflict which the Act was designed to avoid:  The Legislature not only proscribed the investigation of a police officer by present members of his or her police force, it also proscribed the investigation of a police officer by his or her former colleagues.  The Legislature was not satisfied that the resignation or termination of a police officer's employment eliminated the conflict of interest that the Act is intended to address.  
Thus, for example, if the suspect officer in the case at bar was still employed by the Peel Police Service, and one of his colleagues had resigned and joined the SIU, he or she could not investigate the suspect officer.  The applicant nevertheless asks the court to interpret the Act in a manner which countenances the investigation of the suspect officer in this case by his or her former colleagues.
B.	Duty to cause a charge to be laid
In addition to creating powers for the SIU, the Act also imposes certain positive duties.
Most importantly, s. 113(7) imposes a positive duty on the director to cause an information to be laid in certain circumstances, following an investigation.  The language of the provision is mandatory:  The director "shall" cause charges to be laid where he or she forms the opinion that there are reasonable grounds.  In other words, the director does not have the same discretion as other peace officers at common law, who "may" but are not required to cause charges to be laid where there are reasonable grounds for believing an offence has been committed.[footnoteRef:12] [12:  Criminal Code (Canada), R.S.C. 1985, c. C-46, ss. 495 and 504] 

The applicant confuses the duty created by ss. 113(7) with the power conferred by ss. 113(5), and asks the court to infer restrictions on the latter from the language of the former.  He argues at paragraph 16 of his factum that because the SIU must charge "police officers" in certain circumstances "the SIU is not given the legislative authority to have an information laid against a former police officer.  Its only authority is to have an information laid against a 'police officer' ".[footnoteRef:13] [13:  Emphasis in original] 

This argument ignores elementary principles of criminal law, and misreads s. 113(7).
The Criminal Code provides that "anyone" who believes that an offence has been committed, "may" swear out an information.  The applicant is wrong in suggesting that the SIU's "only authority" to lay charges is derived from s. 113(7) of the Police Services Act.  To the contrary, 'anyone', including the SIU, has the authority to lay charges.  Section 113(7) does not purport to vest the director (or anyone else) with 'authority' to do anything.  Rather, for reasons of public policy, s. 113(7) requires that the director of the SIU "shall" lay charges in certain circumstances.
[bookmark: _GoBack]For this reason, the argument that the director of the SIU only has "authority" to charge active 'police officers', and thus, that he or she can thus only investigate active police officers, falls apart.
D.	The Modern Principle of Statutory Interpretation
There is only one proper approach to statutory interpretation:  The words of an Act are to be read in their entire context, and in their grammatical and ordinary sense, harmoniously with the scheme of the Act, the object of the Act and the intention of the Legislature.
Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559
Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27
The object of the statutory provision in issue in this proceeding is to ensure public confidence in the independence of investigations of police officers who are potentially implicated in wrongdoing.
The scheme of the Act is to establish an independent body to investigate police officers, and to structure and staff that agency in a manner that promotes its independence, and insulates its investigations from police influence.  
The intention of the Legislature, in addition to effecting the broad objects set out above, is to ameliorate the historic tension and distrust, which has existed between the police and members of visible minorities and other marginalized groups in Ontario.  Further, the clear intention of the legislature in crafting the legislation was to vest the SIU, and not the police, with the discretion and authority to investigate the circumstances of serious injury or death, in which police officers may be implicated in an offence, where there is a potential conflict of interest or a risk of undermining public confidence in the investigation.
a.	Scheme of the Act
The scheme of the statutory provisions in issue is very simple.  As noted, s. 113(1) creates the SIU, and ss. 113(2) to (4) provide for its administrative framework.  It is evident from the scheme of the Act that the SIU is intended to be independent of other police services, but that it is to enjoy the benefit of experienced criminal investigators:  Its director cannot be a police officer or former police officer.  Investigators cannot be serving police officers, but there is no prohibition on former police officers serving as investigators, provided that a former police officer may not investigate a member of his or her former police force.  The SIU's director and its investigators are peace officers.  
In short, the scheme of the Act is subtle and balanced.  It recognizes the value of using experienced investigators, who understand policing issues, and it recognizes the public interest in independent investigations.
As also set out above, s. 113(5) empowers the SIU to conduct investigations, and s. 113(7) compels the director to lay charges if he or she is of the view that there are reasonable grounds for believing an offence has been committed.  This positive obligation to lay charges, which does not exist for other peace officers, suggests a perceived need for enhanced transparency in any case where there are reasonable grounds for believing that a police officer has committed an offence.
b.	Object of the Act
The object of the Act is to ensure public confidence in the integrity of the investigation of police officers who may have committed offences.  As noted in both the Task Force Report and in the reports of the Honourable George Adams, the public does not have confidence in the investigation of police by police.  The transparent investigation of police by an independent civilian agency is an important democratic tool for building the trust of the community.[footnoteRef:14] [14:  See paragraphs 15 to 18, above.] 

The applicant has himself recognized the conflict of interest which gives rise to this object of the Act.  He has referred the investigation in this case to the OPP, rather than permit his own police officers handle an investigation of their own former colleague.  The applicant may be entirely justified in supposing that members of the Peel Police Service or the OPP can conduct an exemplary investigation, but this misses the point.  The point is that there is a public interest in having an investigation conducted which is manifestly independent of the police service that employed the suspect at the time of the alleged offence.  The Police Services Act goes further, providing that the investigation be handled by the SIU, rather than police officers from any force.
The object of the Act is to enhance public confidence, which is not achieved by referring the investigation of police officers from one conventional police service to another ad hoc.  Rather, the object is achieved by simply complying with the language of the statute.  In circumstances of serious injury or death, the SIU is empowered to investigate offences allegedly committed by police officers.
c.	Intention of the legislature
Section 1 of the Police Services Act sets out its governing principles:
Police services shall be provided throughout Ontario in accordance with the following principles:

1. 	The need to ensure the safety and security of all persons and property in Ontario.

2.	The importance of safeguarding the fundamental rights guaranteed by the Canadian Charter of Rights and Freedoms and the Human Rights Code.

3. 	The need for co-operation between the providers of police services and the communities they serve.

4. 	The importance of respect for victims of crime and understanding of their needs.

5. 	The need for sensitivity to the pluralistic, multiracial and multicultural character of Ontario society.

6. 	The need to ensure that police forces are representative of the communities they serve.

It is submitted that the intention of the legislature is articulated in s. 1 of the Act.  The fundamental thrust of the recommendations in the 1989 Report of the Race Relations and Policing Task Force was that statutory mechanisms were needed to address the lack of public confidence in investigations of police misconduct.  The Report specifically noted that the need for effective civilian oversight of the police was "essential", and that there was a need for "much greater" public accountability.[footnoteRef:15]  Similarly, the Report recognized the need to "sustain and improve effective policing while eliminating the alienation of visible minority communities".[footnoteRef:16]   [15:  Report of the Race Relations and Policing Task Force, Respondents' Application Record, Tab 2-A, p. 24]  [16:  Ibid, pp. 19-20 ] 

The Legislature responded with the Act, and its specific provisions for independent oversight.  In setting out the governing principles of the Act, the Legislature identified its purpose, including protection of victims of crime (potentially the complainant in the case at bar), safeguarding fundamental rights, building bridges with communities, and fostering sensitivity to the pluralistic, multiracial and multicultural nature of Ontario society.  This is the legislative intent which should be advanced by the court's interpretation of the Act in the case at bar.  The applicant cannot explain how the interpretation he urges could possibly advance this legislative intent.  In fact, the applicant’s proposed interpretation would only frustrate this legislative purpose.
In establishing the SIU with the broad powers and specific duties provided in s. 113, the Legislature intended that potential conflicts of interest would be addressed by the SIU, and not by the police service whose member is implicated in the allegations.  That is, it is not for the applicant to decide how to avoid a conflict of interest (e.g. by referring the matter to the OPP, something that is novel and alien to the object, scheme and express provisions of the Act).  Rather the legislature intended that an independent authority make such determinations, and the statute specifically prescribes that the SIU is that independent authority.
The overarching intention of the legislature was to avoid undermining public confidence in such investigations, and it did so by removing such discretion entirely from the police force.  The subject of the investigation may be a former member of the police service, however that does not eliminate the conflict of interest (real or perceived) inherent in its present members investigating one of their former colleagues. 


IV.	ORDER SOUGHT
The proposed intervenors submit that the application should be disposed of in a manner consistent with the argument set out above.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

February 7, 2011										
							Sean Dewart
							Counsel for the Proposed Intervenors


												
							Tim Gleason
							Counsel for the Proposed Intervenors


